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l.- Introduction

There have been several initiatives for enhancing legal certainty in the use of automated
systems for contracting purposes. Recent technological developments and work on
applications to enable automated contracting have given fresh impetus to this. In
particular, the United Nations Commission on International Trade Law (UNCITRAL)
adopted a Model Law on Automated Contracting (MLAC) in 2024, and the European Law
Institute adopted its Guiding Principles and Model Rules on Digital Assistants for
Consumer Contracts (DACC) in 2025. Both the MLAC and the DACC were offered as
models for adopting legislation to support the use of automated contracting —the use, by
any of the parties or both throughout the entire contract lifecycle, of automated systems
or digital assistants to form and/or to perform contracts. The DACC are much broader
than the MLAC, however; in particular, they cover both the contract for the supply of the

digital assistant and the effects of using a digital assistant for contracting purposes.

However, it will likely take time for such legislation to be prepared, and other priorities are
plausibly higher on the crowded legislative agenda of national and regional legislators. A
more immediate solution for automated contracting could be contractual arrangements
between parties seeking to agree upon and stipulate the conditions under which they use
automated systems for contracting purposes. The contractual parameters for this could
be setout in aframework contract, especially in a bilateral contracting situation, orin the
terms and conditions for an online marketplace platform.

In order to facilitate such contractual arrangements, the European Law Institute and
UNCITRAL have embarked on a joint project to develop model contract terms (MCTs) that
parties could use to structure their relationship for automated contracting.

The project will be conducted in two phases. This first phase focuses on B2B contracts,

and aims to offer MCTs that reflect the MLAC to allow parties to develop their contracts



in a manner that reflects the substance of the MLAC, even in the absence of legislation
in the law applicable to their contract that either implements the MLAC or contains

substantive corresponding provisions.

1.1.- Aim of the MCTs

The proposed MCT are not intended to constitute a complete and separate agreement.
They are a set of terms that parties can agree to include in the contract governing their
business relationship, as referred to below. Alternatively, the parties could conclude a
separate agreement, which incorporates the MCTs alongside other necessary terms,
specifically for the purpose of regulating the use of automated systems in their dealings.
In all cases, the aim of these MCTs is to provide the parties with the key terms that they
should adopt to ensure certainty and predictability in the use of automated systems
throughout the contract life cycle. The MCTs address the fundamental issues relating to
the use of automated systems for contracting, which the parties should take into
consideration to provide certainty on validity, enforceability, and attribution and risk
allocation.

Therefore, parties are encouraged to consider all the proposed MCTs and include them in
their agreements or agree upon modified terms. Nonetheless, MCTs are presented as
separate and individualised terms so as parties can employ only one or several MCTs in
their relationships. The MCTs are therefore presented in a modular structure but are also
designed to be used together as a complete package. Consequently, the whole
equilibrium of economic interests in the commercial relationship depends upon the

incorporation of terms on legal recognition, attribution, and risk allocation.

Where necessary or convenient, several drafting options for a certain term in the MCTs
are provided for the parties to find the solution that best suits their interests. Hence,
some MCTs contain options or alternatives that should be carefully considered not only
to properly reflect the agreement between the parties but also to be consistent with the
otherterms and conditions. Sometimes options are more formal, whereas in other cases
they embody substantively different risk-allocating solutions. Therefore, the selection of
the options must be carefully and consistently made to ensure that the overall

equilibrium of interests between the parties is achieved.

.2.- Types of agreements



One can distinguish between two contracting arrangements in which MCTs may be
incorporated.

The first arrangement would be a framework agreement, designed to govern a series or
variety of transactions between the parties to the framework agreement. Thus, the
Framework Agreementis concluded between the parties who are going to use automated
systems in their ongoing relationship. Hence, the contracting parties of the Framework
Agreement are the contracting parties in the subsequent transactions. A Framework
Agreement would allow the parties to agree to establish a stable contractual regime for
future transactions concluded and performed automatically. Effectively, therefore, the
Framework Agreement would establish a private rulebook between the parties to govern
automated contracting. For this, the MCTs would be particularly useful to provide a
robust basis for future automated transactions between the parties. A framework
agreement would govern the use of automated systems whatever transactions might be
concluded between the parties subsequently, as well as any actions taken during the

contracting process.

Although the Framework Agreement is expected to govern a series of future transactions,
in principle, there is no reason that such an agreement might be intended for only one
specific transaction between the parties at a future point. The transaction costs involved
in the Framework Agreements advise against a simple single-transaction purpose.
However, nothing impedes the parties to act so. In fact, the scope of the Framework
Agreement may be incredibly varied to cover all possible transactions or limit and select
to the transactions falling under the agreement on the basis of predefined conditions

such a time period, the amount, or the purpose.

A second scenario would involve the utilisation of the MCTs in the contract between an
online platform operator (P) and its users (U), whether as buyers or suppliers of products
(or services). The P2U agreement could contain terms to regulate the use of automated
systems between the users within the platform. Crucially, the P2U contract would not
govern the subsequent use of automated systems for contracting between P and U, but
instead the use of automated systems for contracting purposes between different users.
In agreeing to the P2U contract, users have also agreed to the terms and conditions
governing the use of automated systems in respect of contracts concluded through the

platform.

1.3.- Parties involved



The primary focus of this projectis on B2B contractual arrangements in the first instance.
This could be between two business contractors, or between a business and a platform
operator (P2B). It may be envisaged that some of the MCTs could eventually, also be
deployed in a B2C or P2C context, but the terms would require adjustment to suit the
nature of the B2C/P2C contracting relationship, and the need to bear in mind the unfair

terms regime for B2C contracts.

Il.- Draft Model Contract Terms

In this part, we set out several Model Contract Terms. It is envisaged that these terms would
be integrated into a wider framework agreement (or platform contract) that would address,
inter alia, the use of automated systems for contracting between the parties to the framework
agreement. Many of the MCTs include a reference to “this contract”, which is intended to be
a reference to the contract into which the MCTs will be integrated.

The MCTs are designed to be used together, but are presented as individual MCTs. It is also
envisaged that the precise substance of the MCTs might be adjusted by the parties to suit the
wider purposes of their framework agreement. For many MCTs, we offer several options to
allow the parties to opt for the version of the term that best suits their requirements.

1.1 Definitions

Several definitions of key terms used in the various MCTs are necessary to ensure that the
meaning of those MCTs is clarified from the outset. We offer definitions of four key terms.

(a) “Actions”: a reference in any term of this contract about an action taken by an eligible automated
system means the use of the eligible automated system in connection with the formation of
contracts and with the performance of a contract, such as its modification or termination, or giving
of notices required by this contract.

Comment

Although the primary purpose of an automated system will often be the conclusion of contracts
within the agreement between the parties, there can also be instances where preliminary dealings
and/or aspects of the performance, i.e., the exercise of a particular right under the contract, might
be carried out through the automated system. The parties should set out clearly what the
acceptable actions for which an automated system can be used should be.

The definition refers to the stages of the contracting process in the same way as Article 2 MLAC,
and is therefore aligned with the terminology used by the UNCITRAL MLAC. As clarified by the
Guide to Enactment of the MILAC (par. 33), ‘the terms “formation” and “performance” are intended
to cover the various stages of the contract life cycle, but their separate mention reflects ‘the



(b)

(c)

understanding that automated systems may be used at a single stage or in multiple stages of the
contract life cycle. (...) the concept of formation encompasses negotiations in the context of
concluding a contract and the conclusion of the contract itself, while the concept of performance
encompasses non-performance, modification and termination of the contract and the exercise of
agreed remedies. The concept of performance would also cover initiating a dispute resolution
process provided for under the contract, but it is not intended to extend to the entire dispute
resolution process defined elsewhere’.

“Automated system” is a computer system used for contracting purposes that is capable of carrying
out actions without the necessary review or intervention of a natural person

Comment
This definition is adapted from the MLAC for the purposes of consistency.

It is more likely that parties include a definition or a term referring to ‘eligible automated systems’,
as suggested below, instead of or in addition to this general definition of ‘automated system’.
Nonetheless, and despite the generality of the definition, the proposal of this definition intends to
emphasize the need of the parties to understand, define or describe, and agree upon which systems
to be used in their interactions and relationships are to be classified as ‘automated systems’ for the
purposes of these MCTs as included by the parties in their arrangements.

As the terminology used in the market and for different purposes is amply disparate and varied —
Al Agents, virtual assistants, digital assistants, Al systems, automated system, algorithmic systems
-, an agreement on common terms in parties’ arrangements is advisable.

“Eligible Automated systems” is any automated system that may be used for the purposes of this
contract and which

[Option A: “is listed in {Annex x} to this contract.”]
[Option B: “meets the technical specifications set out in {Annex x} to this contract.”]
[Option C: “meets the functional requirements set out in {Annex x} to this contract.”]

[Option D: “is suitable for any action for the formation or performance of a contract.”]

Comment

The parties may wish to stipulate the automated system/s that can be used for the purpose of their
contract. This would be an “eligible automated system”. This could be done in several ways: the
parties might list one or more specific systems that can be used; or they might instead agree
technical and/or functional specifications, and any automated system that meets those
specifications would be an eligible automated system for the purpose of their contract.
Alternatively, the parties may allow any automated system to be used. This MCT offers several
options. The first three options allow the parties to calibrate the meaning of this term to better
reflect their preferences regarding the systems that might be used. The fourth option is more



(d)

flexible and allows either party to use whichever system they wish, although the chosen system
should still be suitable to take actions in respect of the formation or performance of a contract.

Defining a limited number of systems as ‘eligible automated systems’ (options A-C) entails that the
parties might need to consider the consequences for their contract if a different system is used by
one of the parties. A MCT addressing this issue is offered below.

[Option A]: “Unexpected outcome”: For the purposes of this contract, an unexpected outcome is
any action taken by an eligible automated system which falls outside the parameters or purposes
for which that system can be used as set out in this contract.

[Option B]: “Unexpected outcome:” For the purposes of this contract, an unexpected outcome is
an action taken in a specific instance by the eligible automated system which was not one which
it was reasonable for the parties to expect, given the nature of the eligible automated system and
the purposes for which it can be used under this contract.

[Option C]: “Unexpected outcome”: For the purposes of this contract, an unexpected outcome is
any action taken by an eligible automated system which deviates from the parameters or
objectives set by the user in accordance with this contract.

Comment

The parties may wish to stipulate what would be regarded as “unexpected outcomes” for the
purposes of this agreement. This would work in tandem with the term setting out the rules of
attribution and any limits to that attribution. The MCT on attribution below offers the option of
either using the parties’ own definition of unexpected outcomes, or a default threshold.

The definition of ‘unexpected outcomes’ is one of the most challenging aspects of automated
contracting. There is neither a common understanding nor a uniform definition of ‘unexpected
outcomes’. Therefore, there is no single harmonised notion of an ‘unexpected outcome’ and of its
consequences. Various interpretations are possible. Under a broad interpretation ‘unexpected
outcomes’ encompasses any action of an automated systems resulting from serious malfunction,
defect, third-party interference, error of any kind, and deviation from reasonable expectations.
Under the narrowest interpretation, ‘unexpected outcomes’ only comprises those actions that are
not reasonably expected by the party who uses the system for contracting purposes due to learning
capabilities and that cannot attribute to defects, failures or errors. In the absence of legal definition
and clear legal rules governing the legal consequences, parties are advised to agree upon their
definition of these outcomes for the purposes of their interactions and allocate the risks. Therefore,
these MCTs propose a definition.

Option A links the unexpected nature of the action to any parameters or purposes set by the
contract itself. Option B refers instead to the reasonable expectation of the parties within the
context of their contract. Finally, option C focuses on the parameters or objectives set by the user.

Option A defines ‘unexpected’ in relation to elements that have been contractually determined.
Hence, it is based on a contractual benchmark. Option B refers to a general standard of reasonable
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expectations of the parties. Thus, it is based on a reasonableness benchmark. Yet, Option Cis rather
based on a technological benchmark, insofar as ‘unexpected’ is assessed against the parameters
or the objectives set by the user for the operation of the (eligible) automated system.

The three options provide parties with three different approaches to the notion of ‘unexpected
outcome’ that, as mentioned before, lacks uniform understanding and homogeneous definitions,
if any, in legislative texts. The merits of agreeing on a definition are that parties do not only delimit
the risk arising from ‘unexpected outcomes’, but also they can agree on the legal consequences.
That enhances predictability and offers a clearer distribution of risks between the parties.

The different approach proposed to assess the unexpected nature in the three options does also
allow the parties to address ‘unexpected outcomes’ in cases where each party provides its own
automated system as well as when both parties use the automated system provided by a third
party —such as the platform operator — or even, by one of the contracting parties. While Option A
and Option B work in any of the above-described situations, Option C only apply when the party
can technically set parameters or objectives of the automated system.

Should this definition be included in the contract, it must be properly coordinated with MCT1.

11.2 Model Contract Terms

MCT1: Obligation to set parameters/objectives in accordance with this contract

(1) Each party using an eligible automated system for the purposes of this contract must ensure
that the settings or parameters of that system correspond to the parameters/objectives for
the use of an eligible automated system stated in this contract.

(2) Each party warrants that they have complied with their obligation under paragraph (1).

Comment

The contract should specify how an automated system might be used. This could be done by stating
broad objectives, and/or setting out the parameters that should channel the operation of the
automated system. However, it is also important that each party who then uses an automated system
under a framework contract, or within a platform-based system, takes care in ensuring that the
parameters that can be set in the automated system are set in accordance with the terms of this
contract. This MCT would only be relevant within a framework contract that sets out
parameters/objectives and where (the) eligible automated system(s) permit(s) the setting of
corresponding parameters/objectives, or where a platform-based system permits users to set
parameters.

Therefore, if this MCT1 is included, it must be consistent with any definition of ‘unexpected outcome’
that the parties decide to include in the contract.

MCT2: Use of eligible automated system



(1) A party using an automated system warrants that the system is an eligible automated system
as defined in this contract.

Option A

(2) Any action by an automated system that is not an eligible automated system is not covered
by the terms of this contract.

Option B
(2) A party who uses an automated system that is not an eligible automated system is in breach
of this contract.

Option C

(2) If a party uses an automated system that is not an eligible automated system, that party will
nevertheless bear the legal effects of any action taken by that system.

(3) If a party uses an automated system that is not an eligible automated system, that party will
be under an obligation to indemnify the other party for any losses incurred as a result of the
use of the non-eligible automated system.

(4) [A party who bears the legal effects of an action under paragraph (2) cannot rely on the
exclusion of unexpected outcomes.]

Comments

This MCT addresses the contractual consequences of not using an automated system. Paragraph (1)
sets out the basic obligation on each party that they are using an automated system. There are then
three alternatives for the consequences of not using an eligible automated system, but an “ineligible”
one. Option A would simply take the use of the system outside the contract altogether and the terms
of this contract do not cover any actions taken by the use of an ineligible automated system. This would
mean that the legal effects and other aspects would be dealt with by the applicable law. Option B takes
a approach internal to the contract that would treat the use of an ineligible system as a breach of
contract, triggering the remedies that would apply for a breach of contract under the applicable law,
or, where specified in the contract, in accordance with the contract (subject to any rules of the
applicable law regarding the effectiveness of the relevant contract terms). Finally, Option C might be
described as the pragmatic solution: paragraph (2) would apply the same approach to attribution of
actions as applies to the use of an eligible automated system. Paragraph (3) adds a contractual
obligation to indemnify (or compensate) the other party for any losses that might result from the use
of an ineligible automated system. Within option C, there is a further option to include paragraph (4),
which would have the effect of excluding the provisions of MCT4 on attribution dealing with unexpected
outcomes, i.e., the party using an ineligible system would not be able to claim that an unexpected
outcome has occurred. In effect, in cases where an ineligible automated system is used, the risk
allocation as between the parties under these MCTs is adjusted to put a greater risk on the party using
an ineligible automated system.

MCT3: Validity



(1) The parties to this contract agree that either party may use an eligible automated system
for the purpose of any stage of the contracting process with the other party in accordance
[with the parameters and] other conditions stated in this contract.

(2) They further agree that neither party will challenge the validity nor the enforceability of
any action taken, including any contract concluded, by an eligible automated system solely on
the basis that an eligible automated system was used without supervision or intervention by
a human authorised to represent the party using the eligible automated system.

(3) The validity of any action may be challenged for any reason outside paragraph (2) in
accordance with the rules of the applicable law and any relevant term of this contract.

Comments

Although a contract term cannot determine the legal validity of a contract concluded through the use
of an automated system, the parties can agree on the use of automated systems in their contract. They
can also agree not to challenge the enforceability or validity of an action or contract that was taken
through the automated system solely on the grounds that there was no human supervision, review or
intervention. Naturally, that means that any action or the contract can be challenged for any other
reason in accordance with applicable law and/or the contract terms.

Source
Article 5 MLAC
Article 5. Legal recognition of automated contracting

1. A contract formed using an automated system shall not be denied validity or enforceability on the sole ground
that no natural person reviewed or intervened in any action carried out in connection with the formation of the
contract.

[2. A contract performed using an automated system shall not be denied validity or enforceability on the sole ground
that no natural person reviewed or intervened in any action carried out in connection with the performance of the
contract.]

3. An action carried out by an automated system in connection with the formation or performance of a contract
shall not be denied legal effect, validity or enforceability on the sole ground that no natural person reviewed or
intervened in the action.

MCT4: Attribution

(1) The parties agree that the legal effects of any action taken by an eligible automated system
used for the purposes covered by this contract are borne by the party who uses that eligible
automated system for any action that party would otherwise take themselves for the purposes
covered by this contract.

Option A
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(2) A party does not bear the legal effects of any action taken by an eligible automated system
under paragraph (1) where that action constitutes an unexpected outcome as defined in this
contract.

Option B

(2) A party who bears the legal effects of an action under paragraph (1) can object to the
application of paragraph (1) on the basis that the action taken in a specified instance by the
eligible automated system was not one which it was reasonable for that party to expect in light
of the purposes for which the eligible automated system can be used under this contract.

(3) A party objecting on the basis of paragraph (2) must notify the other party promptly to
enable both parties to review the action taken by the automated system and both parties may
determine that paragraph (1) should not apply to the action objected to under paragraph (2).

Option C

(2) A party does not bear the legal effects of any action taken by an eligible automated system
under paragraph (1) where that action constitutes an unexpected outcome as defined in this
contract. That party must give prompt notice to the other party that it does not wish to be
bound by this action.

(3) Notwithstanding paragraph (2), the party using the eligible automated system can choose
to accept to bear the legal effects of an action within that paragraph. That party must give
prompt notice to the other party to confirm that the action has been accepted.

Option D

(2) A party does not bear the legal effects of any action taken by an eligible automated system
under paragraph (1) where that action constitutes an unexpected outcome as defined in this
contract. The party must give prompt notice to the other party that it does not wish to be
bound by such an action.

(3) If the notice required by paragraph (2) is not given, or not given promptly, then paragraph
(2) no longer applies.

Comment

Whilst the question of attribution is a legal one, in the absence of a clear legal rule on this, the
parties can agree on a contractual basis to whom the actions taken by an automated system
should be attributed. This would only be of effect inter partes, however; it would not affect any
third party interests (unless this would happen for other reasons).

Paragraph (1) sets out a straightforward attribution approach, according to which the party
who uses the system is the one to whom actions are attributed. This is relatively
straightforward to apply where each of the parties uses their own automated system. In the
case of an automated system provided e.g., on an online platform, both parties use the same

11



automated system; in that case, one would need to understand this term as relating only to
the actions which are the kinds of actions the party in question would take.

There are then four options presented for dealing with actions taken by a system with are not
merely “unwanted”, but “unexpected”. These are actions which are most likely the result of an
exception in the automated system, i.e., an action inconsistent with its intended objectives.
These could result from an unanticipated adaptation where the system has continuing
adaptive capacity, as well as from matters such as unexpected data loss or corruption etc. It is
important here to present a number of options that contracting parties could select from,
depending on the nature of their contractual relationship and the circumstances of the
particular contract.

Option A assumes that the parties have defined what they regard as an “unexpected outcome”
elsewhere in their contract. Based on this, the attribution does not extend to such unexpected
outcomes, with the effect that the party using the automated system is not bound.

Option B reserves the decision as to whether a party should not be bound by an unexpected
outcome to the parties. The party using the automated system would be required to notify the
other party promptly of any action which it was not reasonable for the party using the
automated system to expect. That party would therefore have to invite the other party to
consider this request and if it accedes, this particular action should not bind that party. This
could be used where there is no definition of unexpected outcome in the contract. It might also
be relevant where the functionalities of the eligible automated system (whether provided by a
platform operator or a third-party provider) do not allow the parties to set the parameters or
objectives in line with the contractual requirements and the contractual definition of
‘unexpected outcome’.

Option C is based on option A, but adds a requirement for the party using the automated
system to notify the other party that there was an unexpected outcome, as defined in the
contract, and that it does not wish to be bound by it, or, alternatively, that it wishes to be bound
by it notwithstanding the fact that it would be an unexpected outcome.

Finally, in a variation to option C, option D also requires the party using the automated system
to give notice to the other party that it does not wish to be bound by an unexpected outcome;
failure to give such notice will mean that the party remains bound by the action.

Source
Article 7 MLAC
Attribution of actions carried out by automated systems

1. As between the parties to a contract, an action carried out by an automated system is attributed in accordance
with a procedure agreed to by the parties.

2. If paragraph 1 does not apply, an action carried out by an automated system is attributed to the person who uses
the system for that purpose.

3. Attribution of an action carried out by an automated system shall not be denied on the sole ground that the
outcome was unexpected.

4. Nothing in this article affects the application of any rule of law that may govern the legal consequences of
attributing an action carried out by an automated system to a person.

12



	ELI Model Contractual Terms on Automated Contracting in Business Transactions (B2B), in collaboration with UNCITRAL
	ELI Model Contractual Terms on Automated Contracting in Business Transactions (B2B), in collaboration with UNCITRAL

