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Executive Summary

Whilst the European Union (EU) has put in place an increasingly sophisticated regulatory and policy frame-
work aimed at the promotion of human rights, the 2020 comparative study ‘Business and human rights - ac-
cess to remedy’ by the EU Agency for Fundamental Rights (FRA) confirms the persistence of practical and legal
barriers to access to remedy in the European context for victims of business-related human rights abuses.
Many of the challenges identified could be addressed through targeted policy and regulatory interventions at
Member State level, but also through harmonisation of the interventions on the part of the EU. It is therefore
essential to find ways of alleviating the burden on individual claimants and facilitating redress of their griev-
ances.

The aim of this Report is to identify a range of possible regulatory and/or soft-law options, both at Member
State and at the EU level, intended to increase access to remedy in the EU and ensure corporate human rights
compliance. The Report refers to ‘rights’ in a broad sense so as to encompass all internationally recognised
human rights, including those sanctioned in international human rights treaties as well as in regional instru-
ments such as the European Convention on Human Rights and the EU Charter of Fundamental Rights. The
relevant impacts include all types of business-related human rights violations. When not otherwise stated, the
Report refers to undertakings of any size and sector based in the EU, as well as to undertakings established in
non-EU countries that operate in the internal market of the EU selling goods or providing services.

The Report does not set out to address the full range of regulatory and policy measures relevant to the busi-
ness and human rights debate, but rather focuses on a set of ideas that the authors deem central to the Re-
port’s aim. In particular, the Project Team addresses several issues that it considers key to reducing the persist-
ing barriers that hinder access to justice and effective remedies for business-related human rights violations.
These include appropriate legal procedural rules, availability of judicial collective redress procedures and of
effective non-judicial mechanisms, access to information, private international law jurisdictional rules and ap-
plicable law regimes, as well as the link between human rights due diligence and remedies.

The Report presents desk-based analyses of the main issues, in five thematic chapters, and formulates recom-
mendations as to how EU and Member State action could address the persisting obstacles. The final recom-
mendations also take stock of the research conducted by the FRA in its 2020 comparative study, which collect-
ed evidence on access to remedy in EU Member States in relation to business-related human rights abuses.
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Introduction

Background

Multinational corporations can exercise econom-
ic and social influence that sometimes rivals that of
nation States, being capable of having a positive or a
negative impact on human rights, and, in a European
Union (EU) or constitutional context, on fundamental
rights. EU citizens, consumers and corporate entities
expect that businesses which are active and compete
within the EU internal market respect human rights
standards when it comes to their global activities - ir-
respective as to whether or not they are multinational
companies. Where their impact amounts to an abuse
of human rights, effective remedies should be made
available to victims to avoid rendering human rights
nugatory. Whereas access to remedy constitutes a hu-
man right and one of the three pillars of the polycen-
tric governance system articulated by the UN Guiding
Principles on Business and Human Rights (UNGPs),’
it is, in fact, often hindered by a number of factors,
partly inherent in the imbalance of power between
victims of human rights abuse and large companies.

The 2020 comparative study ‘Business and human
rights — access to remedy’ by the European Union
Agency for Fundamental Rights (FRA)? presents the
findings of fieldwork research which confirm the
persistence of practical and legal barriers to access
to remedy in the European context. It is therefore
essential to find ways of alleviating the burden on
individual claimants and facilitating redress of their
grievances.

The UNGPs make it plain that State-based judicial and
non-judicial grievance mechanisms should constitute
the foundation of a wider system of remedies within
which operational-level grievance mechanisms can
provide early-stage recourse and resolution.? Clearly,
State-based mechanisms play a prominent role and,
in many cases, remain the only effective avenues for
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redress. For certain human rights violations, ensuring
access to the courts is the only acceptable form of
remedy under international human rights law and a
specific State obligation.* However, the UNGPs' third
pillar has often been described as the ‘forgotten pil-
lar;, owing to the reluctance or inability of States to
adopt the necessary reforms and overcome the in-
herent limitations of their institutional and judicial
frameworks.®* Indeed, access to a judicial remedy for
business-related human rights abuses in EU Member
States is often hindered by factors such as the cost of
litigation, unfavourable procedural rules, the inability
to bring collective claims and the limited locus standi
for civil society organisations together with the juris-
dictional challenges connected with the cross-border
liability of EU-based companies. In turn, non-judicial
grievance mechanisms, which could usefully com-
plement and even strengthen judicial remedies, are
often unavailable, under-resourced, unknown to the
rights-holders or incompatible with the effectiveness
criteria set forth in Guiding Principle 31 of the UNGPs.
The FRA 2020 report draws attention to the general
lack of information about available remedies, a forti-
ori where the victims of abuses are located in coun-
tries outside the EU.°* Many of the challenges identi-
fied could be addressed through targeted policy and
regulatory interventions at Member State level, but
also through harmonising interventions on the part
of the EU. The 2017 FRA Legal Opinion on improving
access to remedy in the field of business and human
rights called upon the EU actively to stimulate greater
harmonisation across Member States in some crucial
domains, for instance in relation to claimants’ access
to information, application of forum necessitatis, col-
lective redress, legal standing for non-profit bodies,
minimum standards on legal aid for non-resident
third-country nationals, minimum standards for

' United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,

Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31.

2 FRA, ‘Business and Human Rights — Access to Remedy Comparative Report; 2020, <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-

business-human-rights_en.pdf>.

3 “UN Guiding Principles on Business and Human Rights’, UN Doc A/HRC/17/31, 21 March 2011, GP 25, Commentary.

* CESCR, General Comment No 9 (1998), paras 3 and 9.

® Sarah Mcgrath, ‘Fulfilling the Forgotten Pillar: Ensuring Access to Remedy for Business and Human Rights Abuses; IHRB, 2015, 15 <https://www.ihrb.
org/other/remedy/fulfilling-the-forgotten-pillar-ensuring-access-to-remedy-for-business-and>.

S FRA (n 2) Section 3.5.
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the effectiveness of the Organisation for Econom-
ic Co-operation and Development (OECD) National
Contact Points, National Action Plans on Business and
Human Rights (NAPs),” human rights due diligence,
etc.® Nevertheless, so far EU action with regard to the
third pillar has been limited, leaving many key issues
fundamentally unaddressed. However, the European
Commission and the European External Action Ser-
vice have recently taken the step of publishing ‘Guid-
ance on due diligence for EU businesses to address
the risk of forced labour in their operations and sup-
ply chains’® This non-binding document, which reit-
erates the Commission’s undertaking in its 2021 Work
Programme to present a legislative proposal on Sus-
tainable Corporate Governance, is designed to give
EU businesses practical guidance to implement effec-
tive human rights due diligence practices to address
the risk of forced labour in their supply chains. It does
not cover due diligence for other supply chain risks.
Using the OECD due diligence framework as a refer-
ence, it sets out the policies and management sys-
tems which should be tailored to the risk of forced la-
bour and the relevant risk factors (red flags). It further
specifies in particular considerations when carrying
out in-depth assessments of specific high-risk suppli-
ers or supply chain segments, when taking action to
address risks of forced labour, when dealing with risks
of State-sponsored forced labour and for responsible
disengagement. On the subject of remediation, the
document states as follows: ‘[wlhen an enterprise
identifies that it has caused or contributed to actual
adverse impacts, it should address such impacts by
providing for or cooperating in their remediation!
In addition, it should ‘[s]eek to restore the affected
person or persons to the situation they would be in
had the adverse impact not occurred (where possi-

7 See Chapter 5 below.

ble) and enable remediation that is proportionate
to the significance and scale of the adverse impact.
The enterprise should also‘[clonsult and engage with
impacted rights-holders and their representatives in
the determination of the appropriate remedy!. Last-
ly, the document points out that ‘[florced labour is a
crime [and] companies should put in place a system
to report crimes to local authorities. Where they have
caused or contributed to forced labour, companies
should cooperate with local authorities to help pro-
vide appropriate forms of remedy!

It is important to observe that respect for human
rights and the commitment to sustainable develop-
ment are among the objectives of the EU External
Action and inform the Common Commercial Policy.™
Internally to the EU, fundamental rights are not only
part of the founding values' and guiding principles,'
but also part of the legal obligations that are bind-
ing on the EU institutions in all their actions, as well
as the actions of Member States when acting within
the scope of EU law." Whilst the EU has put in place
an increasingly sophisticated regulatory and policy
framework aimed at the promotion of human rights,
it has fallen short of making incisive interventions
in the field of remedies for business-related human
rights abuses. Existing EU instruments implementing
some dimensions of human rights due diligence (eg,
the Timber Regulation, the Conflict Minerals Regula-
tion or the Non-Financial Reporting Directive),'* albe-
it constituting welcome developments, are not linked
to a system of remedies for victims of business-relat-
ed abuses. Grievances targeting the conduct of Euro-
pean companies sometimes have a collective dimen-
sion, but judicial collective redress procedures are not
always available in Europe and there is no harmon-
ised approach to their design.”> Moreover, in the ab-

8FRA, ‘Legal Opinion on Improving Access to Remedy in the Area of Business and Human Rights at the EU Level, 1/2017, 2017.
?European Commission, ‘Guidance on Due Diligence for EU Business to Address The Risk of Forced Labour in Their Operations and Supply Chains’

<https://trade.ec.europa.eu/doclib/docs/2021/july/tradoc_159709.pdf>.

1% Consolidated version of the Treaty on European Union [2012] OJ C326/13 (TEU),Art 21(3); Consolidated version of the Treaty on the Functioning of
the European Union [2012] OJ C326/47 (TFEU), Art 207. See also: European Commission, ‘“Trade Policy Review — An Open, Sustainable and Assertive

Trade Policy’, 18 February 2021, COM(2021) 66 final.
" Art 2 TEU.
2 Art 21 TEU.

'3 Charter of Fundamental Rights of the European Union (2000) 2000/C 364/01, Art 51(1).

'* Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who
place timber and timber products on the market [2010] OJ L295; Regulation (EU) 2017/821 of the European Parliament and of the Council of 17

May 2017 laying down supply chain due diligence obligations for Union importers of tin, tantalum and tungsten, their ores, and gold originating
from conflict-affected and high-risk areas [2017] OJ L130; Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014
amending Directive 2013/34/EU as regards disclosure of non-financial and diversity information by certain large undertakings and groups (Text with

EEA relevance) [2014] OJ L330.
1> See Chapter 2 below.



sence of a clear duty of care placed on EU-based com-
panies, it can be exceptionally difficult to hold parent
companies liable before European courts for the acts
of their affiliates.'® Whilst it is true that EU action with
respect to the third pillar has so far been unsatisfacto-
ry, progress at Member State level has also been slow
and uneven. Although some Member States have ad-
opted relatively general commitments in their NAPs
to exploring avenues to improve access to remedy,
only some have taken concrete steps in this direction.

Governance gaps at the Member State and EU level
result in unacceptable obstacles to access to effective
remedies in Europe for victims of human rights and
environmental impacts caused by EU-based corpora-
tions outside of the EU. This, in turn, undermines the
effective protection of fundamental rights in the EU,
potentially putting both the Member States and the
EU itself in a position of non-compliance with their
own obligations under EU law and international hu-
man rights law. In recent years, some Member States
have started working towards the adoption of human
rights due diligence legislation with potential impli-
cations for corporate liability and access to courts for
non-EU rights-holders. In particular, the adoption of
the French law on the devoir de vigilance, in conjunc-
tion with a power of injunction for the judge and civil
liability mechanism, has revived an important debate
about the link between human rights due diligence
and remedies. This debate is also gaining traction at
EU level in view of the upcoming EU legislation on
mandatory human rights and environmental due dil-
igence announced in the first half of 2020 by the Eu-
ropean Commissioner for Justice, Didier Reynders."”
The proposal, which was initially expected to be ta-
bled in the first half of 2021 as part of the European
Green Deal and the European Recovery Plan, is now
awaited for 2022.'® While this instrument, if optimal-
ly designed, could contribute to improving access
to remedy for victims of business-related violations,
it must be recalled, as pointed out by John Ruggie
twelve years ago, that there is no silver bullet solution
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for the full, effective implementation of the third pil-
lar.” This can be achieved only through a smart mix of
measures adopted at Member State and EU level and
by addressing both the legislative gaps and the prac-
tical barriers faced by victims. The goal is to ensure
access to what the UN Working Group on Business
and Human Rights described as a ‘bouquet of reme-
dies; allowing victims of business-related abuses to
choose the most appropriate avenue depending on

the circumstances of each case.®
Aim and Methodology

The aim of this Report is to identify a range of possi-
ble regulatory and/or soft-law options, both at Mem-
ber State and EU level, intended to increase access
to remedy in the EU and ensure corporate respect of
human rights. The Report refers to ‘rights’ in a broad
sense to encompass all internationally recognised
human rights, including those sanctioned in inter-
national human rights treaties as well as in regional
instruments such as the European Convention on
Human Rights and the EU Charter of Fundamental
Rights. The relevant impacts include business-relat-
ed human rights violations of varying degrees of se-
verity. When not differently stated, the Report refers
to undertakings of any size and sector based in the
EU, as well as to undertakings established in non-
EU countries that operate in the internal market, for
instance non-EU incorporated enterprises selling
goods or providing services, including financial ser-
vices, in the EU market.

16 Rolf H Weber and Rainer Baisch, ‘Liability of Parent Companies for Human Rights Violations of Subsidiaries, 27(5) EBLR 2016:669, 676.

7 1sabelle Schomann and Claudia Saller,‘Ensuring Human Rights and Sustainability in Company Supply Chains; Social Europe, 12 2020 <https://www.
socialeurope.eu/ensuring-human-rights-and-sustainability-in-company-supply-chains>.

'®|n February 2021, the European Parliament’s Committee on Legal Affairs adopted recommendations on the shape of a future EU directive on
mandatory human rights and environmental due diligence: EP CLA, ‘Report with recommendations to the Commission on corporate due diligence

and corporate accountability; 11 February 2021 (2020/2129(INL)).

1% John G Ruggie, ‘Protect, Respect and Remedy: a Framework for Business and Human Rights — Report of the Special Representative of the Secretary-
General on the Issue of Human Rights and Transnational Corporations and other Business Enterprises, 7 April 2008, A/HRC/8/5, para 7.

20Working Group on the issue of human rights and transnational corporations and other business enterprises,’Human Rights and Transnational
Corporations and other Business Enterprises; 18 July 2017, A/72/162, 12-13 <https://digitallibrary.un.org/record/1298796?In=en>.
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The Report does not aim at addressing the full
range of regulatory and policy measures relevant to
the business and human rights debate,® but rath-
er zooms in on a set of ideas that the authors deem
central to the Report’s aim. In particular, the Project
Team has focused on a number of issues that it con-
sidered necessary to address in order to reduce the
persisting barriers that hinder access to justice and
effective remedies for business-related human rights

proving access to remedy in the area of business and
human rights at the EU level’ also constitutes a key
background study for this Report.

Limitations

It is important to flag up some crucial issues which
go beyond the scope of this Report and which have
been extensively discussed in other publications.
Firstly, this Report does not undertake a comprehen-

violations. These include appropriate legal procedur-
al rules, availability of judicial collective redress pro-
cedures and of effective non-judicial mechanisms,
access to information, private international law ju-
risdictional rules and applicable law regimes, as well
as the link between human rights due diligence and
remedies.”? The Report presents desk-based analyses
of the main issues, in five thematic chapters, and for-
mulates recommendations as to how EU and Member
State action could address the persisting obstacles.
The final recommendations also take stock of the re-
search conducted by the FRA in its 2020 comparative
study,?®* which collected evidence on access to rem-
edy in EU Member States in relation to business-re-
lated human rights abuses. The FRA study identifies
both constraining and facilitating factors to access to
justice, providing evidence-based inputs designed to
guide EU action in this field. Some of its key findings
are referred to in this Report in order to highlight ar-
eas in which action is required, both at the EU and
Member State level. The FRA's 2017 opinion on ‘Im-

sive analysis of the EU’s competences in relation to
business and human rights, although specific aspects
of the division of competences are referred to in some
of its chapters. This choice was made for reasons of ef-
ficiency, having regard to the fact that the question of
EU competences has already been addressed in detail
by several studies, including the recent report pub-
lished by the European Commission on due diligence
requirements through the supply chain,* the 2015
Commission Staff Working Document on Implement-
ing the UNGPs? and several other publications.?®

2'The EU also takes action in the fields of Corporate Social Responsibility and Responsible Business Conduct, paradigms that are relevant to business
and human rights but characterised by voluntary and market-based initiatives. While acknowledging EU action in those fields, this Report is situated
within the ‘business and human rights’ paradigm, which is characterised by a normative approach to state and business responsibilities based on
internationally-recognised standards (on this distinction, see: European Commission, Staff Working Document, ‘Corporate Social Responsibility,
Responsible Business Conduct, and Business & Human Rights: Overview of Progress’ (2019) SWD(2019) 143 final, 3 <https://ec.europa.eu/
transparency/regdoc/rep/10102/2019/EN/SWD-2019-143-F1-EN-MAIN-PART-1.PDF>).

22 For the purpose of exploring its link to remedies, in this Report we refer to the general concept of ‘human rights’ due diligence, in line with the
language adopted by the UNGPs. However, we will use the expression‘human rights and environmental’ due diligence in relation to the proposed
EU-wide legislation on mandatory due diligence (Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-
Breinbauer, Francisca Torres-Cortés, Frank Alleweldt, Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the
Supply Chain - Final Report; European Commission DG Justice and Consumers, February 2020, 39 <https://op.europa.eu/en/publication-detail/-/
publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en>.

ZFRA (n 2).

24 EC(n 22) 182.

25 European Commission, ‘Commission Staff Working Document on Implementing the UN Guiding Principles on Business and Human Rights - State of
Play’ (SWD(2015) 144 final, 2015) <https://ec.europa.eu/transparency/regdoc/rep/10102/2015/EN/10102-2015-144-EN-F1-1.PDF>.

* See, for instance: Stephanie Bijlmakers, Mary Footer and Nicolas Hachez, The EU’s Engagement with the Main Business and Human Rights Instruments
(European Commission 2015) <http://www.fp7-frame.eu/wp-content/uploads/2016/09/Deliverable-7.4.pdf>; Peter Drahn, ‘Business and Human
Rights: A New and Contentious EU Policy Area’in Adoption of EU Business and Human Rights Policy. Contributions to Political Science (Springer 2020) 17;
European Parliament,‘EU Human Rights Due Diligence Legislation: Monitoring, Enforcement and Access to Justice for Victims;, 2020, <https://gala.
gre.ac.uk/id/eprint/28793/8/28793%20MARTIN-ORTEGA_EU_Human_Rights_Due_Diligence_Legislation_2020.pdf>; Alexandra Gatto, Multinational
Enterprises and Human Rights Obligations under EU Law and International Law (Edward Elgar 2011); Fabrizio Marrella, 'The UN Guiding Principles
on Business and Human Rights. A Challenge for the European Union or Only for Its Member States? Towards an EU National Action Plan; SSRN, 2016
<https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2845320>; Vivian Kube, ‘The European Union’s External Human Rights Commitment: What is
the Legal Value of Article 21 TEU?; SSRN, 2016 <https://papers.ssrn.com/sol3/papers.cfim?abstract_id=2753155>.

12


https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/language-en

Secondly, this Report does not contain a comparative
assessment of rules of civil procedure which might
hinder or facilitate access to remedy in EU Mem-
ber States, such as the rules on the burden of proof,
disclosure, equality of arms, etc. Whilst beyond the
scope of this Report, analyses of these crucial aspects

may be found in a number of existing studies.”
Structure of the Study

The Report is made up of the following thematic
chapters:

Chapter 1 - Human Rights Due Diligence® fo-
cuses on how the concept of human rights due dil-
igence relates to remedy for victims. It does so by
referencing the UNGPs’ concept of human rights due
diligence and of access to remedy. It clarifies the dif-
ference between human rights due diligence and
reporting requirements and also refers to the ways
in which remedies have (or have not) been included
in recent developments with regard to mandatory
human rights due diligence regulation. The chapter
concludes that, if mandatory human rights due dili-
gence is introduced as a legal standard of care at a
European level, it should expressly require Member
States to ensure that a right to civil remedy is estab-
lished in their jurisdictions. It also formulates specific
recommendations for Member States in this regard.

Chapter 2 - Collective Redress® starts from the
consideration that most business and human rights
grievances connected with the conduct of European
companies have a collective dimension. Consequent-
ly, it evaluates the availability and optimal design of
judicial collective redress procedures for typical busi-
ness and human rights cases involving mass harm
before EU courts in the light of recent European legal
developments. Its main conclusion is that, in order to
guarantee the effectiveness of collective procedures
and remedies in business-related human rights vio-

Introduction

lation cases, judges need to be provided with various
case-management tools and allowed significant flex-
ibility in order to apply collective redress procedures
in manners which are most congruent with the cir-
cumstances of the cases before them.

Chapter 3 - Issues of Private International Law*°
assesses whether remedies for human rights and en-
vironmental violations may be brought against multi-
national companies based in the EU when the said vi-
olations have been committed by their subsidiaries or
contractors outside the EU. Considering the frequen-
cy of scenarios in which the victims of abuses com-
mitted outside the EU cannot obtain a fair trial/satis-
faction in their domestic courts, the chapter assesses
on what basis they could sue the company on top of
the value chain in a EU Member State. To answer the
question, the chapter analyses the rules on jurisdic-
tion and the rules on the applicable law. It also raises
the question of a possible common approach to the
liability of parent companies for subsidiaries and of
companies for their suppliers and the desirability of
promoting mechanisms that may allow victims of hu-
man rights violations to hold companies based in the
EU liable.

Chapter 4 - Additional Pathways to Effective Re-
dress®' focuses on ‘non-judicial’ solutions which may
have the potential to offer an alternative pathway to
a resolution or remedy in some cases of violations of
human rights. First, building on the available litera-
ture and on the findings of the FRA Report, it high-
lights the strengths and weaknesses of some notable
existing examples of this type of mechanism. Second-
ly, the chapter explores the possible lessons that the
EU could draw, in particular, from the field of consum-
er alternative dispute resolution and from the struc-
ture and role of the Ombudsman in some European
countries. Finally, the chapter assesses the potential
for, and the feasibility of, creating a bespoke follow-on
action inspired by practice in the anti-trust field.

%7 See, for instance: European Parliament, ‘Access to Legal Remedies for Victims of Corporate Human Rights Abuses in Third Countries, 2019 <https://
lirias.kuleuven.be/retrieve/534258>; OHCHR, ‘The OHCHR Accountability and Remedy Project - Illustrative Examples for Guidance to Improve
Corporate Accountability and Access to Judicial Remedy for Business-Related Human Rights Abuse] 2016 <https://www.ohchr.org/Documents/
Issues/Business/DomesticLawRemedies/ARP_illustrative_examples_July2016.pdf>; Lucas Roorda and Cedric Ryngaert, ‘Business and Human Rights
Litigation in Europe and Canada: The Promises of Forum of Necessity Jurisdiction; 4 The Rabel Journal of Comparative and International Private Law
2016:783; Philipp Wesche and Miriam Saage-MaalB, ‘Holding Companies Liable for Human Rights Abuses Related to Foreign Subsidiaries and Suppliers
before German Civil Courts: Lessons from Jabir and Others v KiK' 16(2) Human Rights Law Review 2016:370; Juan José Alvarez Rubio and Katerina
Yiannibas (eds), Human Rights in Business Removal of Barriers to Access to Justice in the European Union (Routledge 2017).

% This chapter was drafted by Lise Smit.

This chapter was drafted by Duncan Fairgrieve, Filip Gregor and Christopher Patz.

3°This chapter was drafted by Robert Bray and llaria Pretelli.

31 This chapter was drafted by Diana Wallis, Duncan Fairgrieve and Robert Bray.
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Chapter 5 - Action and Transparency?? starts by
assessing to what extent EU Member States have ad-
opted NAPs on Business and Human Rights reflecting
an adequate level of ambition from the point of view
of the availability and accessibility of effective rem-
edies. It then focuses on transparency. On the one
hand, it assesses the availability of information on
the human rights and environmental performance
of companies. On the other, it examines victims’ ac-
cess to information about available remedies both at
State and company level. Finally, the chapter explores
the role the EU could and should play in pushing for
developments in the above-mentioned areas, for in-
stance through the Open Method of Coordination, or
stepped-up incentives for Member States to achieve
greater alignment with joint EU approaches.

32This chapter was drafted by Daniel Augenstein, Jonas Grimheden and Laura Guercio.
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Recommendations

Summary

This section presents a schematic summary of a set of
recommendations stemming from the thematic anal-
yses elaborated in this Report. The recommendations
must be read not as mutually exclusive, but rather as
mutually reinforcing interventions that the EU could
undertake in order to improve access to remedy in
the business and human rights sphere by expanding
the options available to victims in terms of judicial
and non-judicial remedies, as well as by reducing the
barriers which currently make the existing redress
avenues difficult to pursue. These recommendations
stem from the expert analyses carried out by the Proj-
ect Team, but also build on previous studies, such as
the work of the FRA (as detailed in the Introduction
to this Report) and on the European Law Institute
(ELI)-International Institute for the Unification of Pri-
vate Law (UNIDROIT) Model European Rules of Civil
Procedure.®

The proposed actions undoubtedly reflect differ-
ent levels of ambition. In some cases, they entail the
adoption of new legislation or the amendment of
existing regulatory instruments, such as in the case
of collective redress, as well as the development of
specific schemes or procedures, such as in the case
of the proposed EU Action Plan, the EU Ombudsman
scheme and the Open Method of Coordination (OMC)
on business and human rights. These proposed ac-
tions, while politically ambitious, are in line with the
division of competences in the EU system and are jus-
tified by the need to fill existing gaps in access to rem-
edy in the EU and its Member States. Other proposed
measures imply a lower degree of complexity and
could be speedily adopted, such as the recommenda-
tion for the EU to encourage and facilitate a harmon-
ised approach to NAPs on the part of the Member
States and to ensure that the review of the Non-Fi-
nancial Reporting Directive (NFRD) will address the

need to collect key information for a greater number
of companies. Several of the recommendations, then,
pertain to the design of the upcoming EU instrument
on mandatory human rights and environmental due
diligence. These concern the need to ensure that the
new rules will be linked to civil remedies in the Mem-
ber States and that they will facilitate litigation in the
forum of the EU-based parent company in relation to
the conduct of business partners in third countries,
thus easing the barriers that have so far hindered vic-
tims’ access to courts in the EU. The combination of
the proposed measures contributes to a regulatory
framework more consistent with the UNGPs and in
line with the EU’s and Member States’ human rights
and fundamental rights obligations.

Mandatory Human Rights Due Diligence

= |f mandatory human rights due diligence is
introduced as a legal standard of care at the
EU level, it should expressly require Member
States to ensure that a right to civil remedy is
established in their jurisdictions.

= Any provisions requiring companies to
remediate their own harmful impacts
(whether as part of a mandatory human
rights due diligence duty or separately, and
whether individually or as part of an industry
or multi-stakeholder initiative) should not be
understood as a substitute for a judicial civil
remedy.

= Anylegal duties to undertake human rights due
diligence should be formulated in accordance
with the UNGPs as a context-specific ‘duty of care’,
‘duty to exercise an expected standard of conduct’
or ‘duty to prevent’, rather than a ‘safe harbour’
or ‘tick-box’ requirement which excludes the
right of victims to take judicial action if the
company has taken certain procedural steps.

3 European Law Institute (ELI) and International Institute for the Unification of Private Law (UNIDROIT), ELI-UNIDROIT Model European Rules of Civil
Procedure (Oxford University Press 2021), <https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_

European_Rules.pdf>.
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= Any new statutory duties of human rights due
diligence should place the evidentiary burden
on the company to show that it has undertaken
the human rights due diligence reasonably
expected in the circumstances. Statutory
remedies introduced for a failure to undertake
mandatory human rights due diligence should
be accompanied by provisions for discovery of
information for the purposes of trial.

=  Where regulatory oversight bodies are afford-

ed powers to receive and investigate com-
plaints from victims as well as issue binding
remedial orders, such as for compensation,
restitution or injunctions, these administra-
tive oversight processes should not exclude,
substitute or delay victims’ ability to access
judicial remedies in courts.

Collective Redress

The majority of cases of severe business-related
human rights abuses are mass harm cases affecting
from dozens to thousands of victims. The EU and its
Member States should therefore establish effective
judicial collective redress mechanisms available to
victims of such abuses in accordance with the UNGPs.

Such efforts should be guided by the ELI-UNIDROIT
Model European Rules of Civil Procedure, which
constitute a sufficiently flexible model to accommodate
key characteristics of business and human rights cases.
From the business and human rights perspective, the
most important elements of the design of collective
redress procedures include the following:

= The European Commission and the EU
Member States should adopt new legislation
or expand the Consumer Representative
Actions Directive beyond consumer protection
law so as to cover collective redress in civil law
with respect to all business and human rights
abuses and categories of claimants beyond
consumers. The European Commission
should include standard collective redress
clauses in every proposal for sector or issue-
specific legislation aiming at the protection of
fundamental rights.

=  Tothe maximum extent possible, the EU and its
Member States should design the procedural
rules governing the application of the
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collective redress mechanism in accordance
with the recommendations on collective
redress provided in the ELI-UNIDROIT Model
European Rules of Civil Procedure.

The scope of the collective redress mechanism
needs to be horizontal, that is, applicable
‘across the board’ to any claim, irrespective
of the substantive law being applied, thereby
specifically including basic tort claims for
damages.

The threshold to be applied by judges to
determine whether a collective action is
permissible should be based on the simple
criterion that the case is not suitable for simple
joinder; complex time-consuming procedures
should be avoided.

The means of constituting a collective claim,
or forming the class, should be governed by a
hybrid model, affording the court discretion to
allow the collective claim to be pursued either
as an opt-in or opt-out procedure, according to
the realities of the case before it.

Standing should be afforded to various types
of established and ad hoc qualified entities, as
well as natural persons who are themselves
members of the group of victims. Such a
flexible approach is necessary in business
and human rights cases given the diversity of
potential abuses and underlying contexts.

Compensatory redress is essential to provide
remedy especially in cases of severe human
rights harm.

Collective redress regulation should not
attempt to prohibit contingency fees, as this
would de facto impinge upon the right of
victims to go to court, given their lack of other
means to cover the costs of business and
human rights litigation.

Private International Law

Member States should be encouraged to
ensure that jurisdiction may be retained as
regards subsidiaries and entities in the value
chain of companies having their seat in their
legal order. This would allow the exercise of EU
jurisdiction as a result of the combination of



the Brussels Ibis** general rule (the court where
the defendant is domiciled has jurisdiction to
hear the case), joinder of actions and national
rules.

The Commission should take steps to ensure
that the Rome Il Regulation®® is understood
by the courts as allowing the application of
the lex fori’s human rights and environmental
due diligence legislation in cases concerning
damage occurring outside of the forum State
by referring to the law of the place:

where the decision causing the
environmental damage and the
human rights violations was taken
(on the basis of Article 7 of the
Rome Il Regulation);

- where the decision causing
the human rights violations
independent of related

environmental damage was taken
(on the basis of Article 4(3) of the
Rome Il Regulation);

and by excluding an exemption of liability of
the EU-based company on the basis of Article
17 of the Rome Il Regulation.

The EU legislator and the courts should have
due regard to the development of case law in
the area of supply chain liability, particularly in
the UK and the Netherlands.

A future EU instrument should envisage a
statutory duty of care for EU companies at
the top of the value chain, allowing victims
of human rights and environmental violations
committed by subsidiary companies and
business relations in third countries to sue for
breaches of that duty of care in courts having
jurisdiction in the EU.

The same instrument should also require the
duty of care to be extended by contract by
the principal company to subsidiaries and
other parties in the supply chain. To this end,

Recommendations

the regulation should include model contract
clauses on the lines proposed in the body of
this chapter.

To ensure human rights and environmental
due diligence, the model clause should include
a uniform additional criterion of jurisdiction to
target companies based outside the EU. Such
criterion should be pondered and decided once
for all, in order to avoid confusion between
the clear-cut scope of EU private international
law regulations (including companies based in
the EU), and the existing and future sectorial
legislation. Existing legislation often includes,
within its scope, companies based outside
the EU and apprehended with reference to
the most diverse criteria such as ‘operating,
directing activities or having obtained an
authorisation to distribute products in the
internal market’. The Commission should not
miss the opportunity, in defining the scope of
the regulation, to adopt uniform terminology
in this respect, especially if, in the fullness of
time, it should contemplate introducing an
additional rule of private international law.

Additional Pathways to Effective Redress

If ADR mechanisms in general are to be used in the hu-
man rights field, then a strong overarching regulatory
framework such as that provided by the ADR Directive
in the consumer field?® would be necessary to ensure
the effectivenss and fairness of any such schemes.

Establishing an EU Ombudsman might entail several
advantages in the business and human rights sphere,
as it could provide an alternative dispute resolution
mechanism equipped with relevant expertise and
able to play a role both in standard-setting and com-
plaint-handling, avoiding issues of private international
law. If well-designed, such a scheme could provide an
additional option for victims of business-related hu-
man rights impacts and a clear and harmonised level
playing field for businesses.

Suggested principles for the operation of an EU Om-
budsman scheme:

34 Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and

enforcement of judgments in civil and commercial matters [2012] OJ L351/1.

35 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations.
36 Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and

amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC.
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The Ombuds institution should be an indepen-
dent organisation and free to access by victims.

The Ombuds institution should be able to un-
dertake its own investigations into breaches of
human rights by corporations by means of an
investigatory process, with proper resources
and adequate powers to make that investiga-
tory role effective including, over and above
the ability to require companies to provide in-
formation and documentation (with sanctions
for non-compliance) and the possible grant of
a right to conduct investigations in situ at busi-
ness premises (subject to relevant procedures
and court supervision).

The Ombuds institution should be able to
examine individual grievances as well as un-
dertake systematic reviews and make general
recommendations as to practices of those in-
volved.

The Ombuds institution should have discretion
to determine the exact principles on which
remedies are to be awarded, and the appro-
priate remedies for cases submitted to it.

In order to make the Ombuds’ remedies effec-
tive, consideration should be given to allowing
for enforcement of ADR decisions and/or fi-
nancial sanctions for non-compliance.

The Ombuds institution should be properly
resourced by means of a sustainable funding
model. The funding model adopted should en-
sure that it has operational independence and
is insulated from governmental and industry
influences.

The existence of the Ombuds institution
should not affect the availability of legal rem-
edies through the courts, and the Ombuds
process should simply supplement the current
dispute resolution system. Where there has
been wrongdoing on the part of company offi-
cers, then orthodox criminal and civil remedies
should be available.

Action and Transparency

NAPs in EU Member States are not sufficiently
forward looking, there is no ‘smart mix’
of mandatory and voluntary instruments;
insufficient attention is paid to judicial
remedies. NAPs in EU Member States have
to address these shortcomings, including
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through conducting a baseline assessment
on availability, accessibility and effectiveness
of transparent, participatory and inclusive
remedies (including costs, times, actual usage
in business and human rights contexts). Ideally
there should be an obligation set by the EU for
its Member States to adopt NAPs in accordance
with a given formula. The EU should also adopt
an Action Plan in accordance with the same
formula.

The Non-Financial Reporting Directive (NFRD)
has not yet vyielded sufficiently concrete,
detailed and comparable information on
company performance. The review of the
NFRD must address these shortcomings. EU
Member States also need to provide accessible,
transparent and comparative overviews of
data and information on remedies, including
costs, times and actual usage in business and
human rights contexts. The EU should boost
its e-justice portal to ensure that this type of
information is available across the EU Member
States, and for the EU itself.

The EU should develop an Open Method of
Coordination (OMC) on business and human
rights to enhance the implementation of the
UNGPs through NAPs. The OMC should: (a)
build upon a set of common indicators and
benchmarks; (b) institutionalise a State-to-
State peer review process; (c) establish a
common timetable for the production and
revision of NAPs; and (d) promote multi-
stakeholder initiatives and dialogues at the
European and national level.



Human Rights Due Diligence

1T Human Rights Due

Diligence’

1.1 Introduction

Recently, discussion of access to remedy for corpo-
rate human rights abuses has increasingly focused on
the developments around mandatory due diligence
legislation.

Amidst ongoing proposals or calls for mandatory hu-
man rights due diligence legislation at various stages
of development in several Member States’, the Euro-
pean Commission announced on 29 April 2020 that it
will be launching a legislative initiative for mandatory
human rights and environmental due diligence at Eu-
ropean Union (EU) level.?

As a result of these developments, there is extensive
literature on mandatory human rights due diligence,?
including the European Commission study on due
diligence through the supply chain (the EC due dil-
igence study),* which preceded the legislative an-
nouncement. The EC due diligence study showed that
civil society viewed the provision of access to remedy
as one of the most important reasons for introducing
mandatory due diligence as a legal standard.®

However, the introduction of mandatory due dil-
igence as a legal duty or standard of care will not
automatically establish a remedy for victims, unless
it is designed to do so0.% Other regulations at EU level
which are often mentioned as examples of EU-level
‘due diligence’ mechanisms, such as the EU Conflict
Minerals” and EU Timber Regulations,® do not provide
for remedies for victims. For our purposes, the French
Duty of Vigilance Act’ is the principal example to date
of a law which requires a general duty to exercise a
standard of care (duty of vigilance) for human rights
and environmental impacts, and which provides av-
enues for civil remedy, including preventative and
compensatory orders. The more recent German Ge-
setz liber die unternehmerischen Sorgfaltspflichten in
Lieferketten (Law on Corporate Due Diligence in Sup-
ply Chains, also known as the Supply Chain Law) of
11 June 2021 provides that the new statutory due dil-
igence obligations created for the purpose of improv-
ing the human rights situation in international supply
chains are to be enforced through administrative pro-
ceedings and administrative penalties. But domestic
trade unions and non-governmental organisations

" Written by Lise Smit, Senior Research Fellow in Business and Human Rights at the British Institute of International and Comparative Law.

'Business and Human Rights Resource Centre (BHRRC), ‘National & Regional Developments on Mandatory Human Rights Due Diligence’ <https://
www.business-humanrights.org/en/mandatory-due-diligence/national-regional-developments-on-mandatory-human-rights-due-diligence>.

2 European Parliament Working Group on Responsible Business Conduct, ‘European Commission Promises Mandatory Due Diligence Legislation in
2021 30 April 2020 <https://responsiblebusinessconduct.eu/wp/2020/04/30/european-commission-promises-mandatory-due-diligence-legislation-

in-2021/>.

3 For example, Olivier De Schutter, Anita Ramasastry, Mark B Taylor and Robert C Thompson, ‘Human Rights Due Diligence: The Role of States;
December 2012. This study collected over than 100 examples of how due diligence is used in other areas of law in over 20 States and a wide variety of

regulatory sectors.

“Lise Smit, Claire Bright, Robert McCorquodale, Matthias Bauer, Hanna Deringer, Daniela Baeza-Breinbauer, Francisca Torres-Cortés, Frank Alleweldt,
Senda Kara and Camille Salinier and Héctor Tejero Tobed, ‘Study on Due Diligence through the Supply Chain - Final Report, European Commission
DG Justice and Consumers, February 2020 <https://op.europa.eu/en/publication-detail/-/publication/8ba0a8fd-4c83-11ea-b8b7-01aa75ed71a1/

language-en>.
® Ibid at 154.

® Moreover, in addition to expressly providing for a right of action for victims, the regulation would also need to consider the existing and well-
documented legal, procedural, practical and financial barriers to remedy inherent in seeking justice against multinational companies. This study aims

to consider these barriers and how they could be addressed at EU level.

7 Regulation (EU) 2017/821 of the European Parliament and of the Council of 17 May 2017 laying down supply chain due diligence obligations for
Union importers of tin, tantalum and tungsten, their ores, and gold originating from conflict-affected and high-risk areas [2017] OJ L130/1.

8 Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying down the obligations of operators who place
timber and timber products on the market [2010] OJ L295. Both this Timber Regulation and the Conflict Minerals Regulation ibid were mentioned by
MEP Hautela in introducing the presentation of the EC due diligence study above (n 4).

° Loino 2017-399 du 27 Mars 2017 relative au devoir de vigilance des sociétés méres et des entreprises donneuses d'ordre.
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can sue under the Law in their own name on anoth-
er's behalf, thereby allowing them to take legal action
if a violation of an‘eminently important legal position’
is to be asserted in court.

A mandatory due diligence requirement as discussed
in this chapter and in the EU due diligence study
would establish a duty or standard of care for com-
panies. The UN Guiding Principles on Business and
Human Right (UNGPs)'® do not expect States to carry
out companies’ due diligence for them, nor do they
expect companies to provide victims with the requi-
site State-based judicial remedies. In terms of inter-
national human rights law, and under the third pillar
of the UNGPs, the primary obligation to provide rem-
edy and sanction for human rights violations remains
with States.

This chapter will focus on how the concept of human
rights due diligence relates to remedy for victims. It
will do so with reference to the UNGPs' concept of
human rights due diligence, and the ways in which
remedies have been included (or not) in recent de-
velopments around mandatory human rights due dil-
igence regulation.

1.2 The Concept of Human Rights
Due Diligence

The concept of human rights due diligence was first
introduced by the UNGPs. It forms part of the corpo-
rate responsibility to respect human rights, which is
set out in the second pillar of the UNGPs and applies
‘to all enterprises regardless of their size, sector, oper-
ational context, ownership and structure.

Guiding Principle 15 sets out three components of
the corporate responsibility to respect human rights:

In order to meet their responsibility to re-
spect human rights, business enterprises
should have in place policies and processes
appropriate to their size and circumstances,
including:

(@) A policy commitment to meet their re-
sponsibility to respect human rights;

(b) A human rights due diligence process to

identify, prevent, mitigate and account for
how they address their impacts on human
rights;

(c) Processes to enable the remediation of
any adverse human rights impacts they cause
or to which they contribute.

The second component of the responsibility to re-
spect human rights, namely human rights due dili-
gence, is described in more detail in UNGP 17 as fol-
lows:

In order to identify, prevent, mitigate and ac-
count for how they address their adverse
human rights impacts, business enterpris-
es should carry out human rights due dili-
gence."”?

It further describes human rights due diligence as
having four components:

Identifying and assessing actual or potential
adverse impacts;

Taking action to address these impacts;

Tracking the effectiveness of the actions
taken; and

Communicating on the steps taken.
It is further stated that human rights due diligence:

(@) Should cover adverse human rights im-
pacts that the business enterprise may cause
or contribute to through its own activities, or
which may be directly linked to its operations,
products or services by its business relation-
ships;

(b) Will vary in complexity with the size of the
business enterprise, the risk of severe human
rights impacts, and the nature and context of
its operations;

(c) Should be ongoing, recognising that the
human rights risks may change over time as
the business enterprise’s operations and op-
erating context evolve.

1 United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations
“Protect, Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31 (hereafter UNGPs).

" Ibid, GP 14.
2 Emphasis added.
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For our purposes the following features of human
rights due diligence are relevant:

1) Human rights due diligence is an ongoing
process, rather than a one-off pre-
transactional process.™

2) Human rights due diligence should go
beyond a focus on risks to the company, to
focus on risks to rights-holders.™

3) Human rights due diligence applies to all
companies regardless of size, sector or
country of operation. However, similarly to
a legal standard of care, it is context-specific
and the level of complexity expected will
depend on the relevant circumstances,
including the company’s size, the risks of
severe impacts and the nature and context of
operations. In accordance with UNGP 14, ‘the
scale and complexity of the means through
which enterprises meet that responsibility
may vary according to these factors and
with the severity of the enterprise’s adverse
human rights impacts!

The UN Office of the High Commissioner for Human
Rights Interpretive Guide on the corporate respon-
sibility to respect human rights (Interpretive Guide)
describes the context-specific aspect of human rights
due diligence as follows:™

If abuses do occur where they could not rea-
sonably have been foreseen, the enterprise’s
stakeholders will assess it on its response:
how well and how swiftly it takes action to
prevent or mitigate their recurrence and to
provide for or support their remediation.

It is likely that a similar test would be applied by
courts or regulators to determine whether a compa-
ny has met any future mandatory human rights due

Human Rights Due Diligence

diligence standard.'®

The UNGPs distinguish between those impacts that
the company causes or contributes to and those ad-
verse impacts to which it is directly linked through
its operations, products or services by a business
relationship. This distinction determines the human
rights due diligence expectations which apply in
each of these circumstances:”

Where a business enterprise causes or may
cause an adverse human rights impact, it
should take the necessary steps to cease or
prevent the impact.

Where a business enterprise contributes or
may contribute to an adverse human rights
impact, it should take the necessary steps to
cease or prevent its contribution and use its
leverage to mitigate any remaining impact to
the greatest extent possible.'

Where the company does not cause or contribute to
the impact, but is directly linked to it in another way,
the Commentary explains that ‘the situation is more
complex; and appropriate action will be determined
with reference to factors such as:™

[TIhe enterprise’s leverage over the entity
concerned, how crucial the relationship is to
the enterprise, the severity of the abuse, and
whether terminating the relationship with
the entity itself would have adverse human
rights consequences.

Leverage is defined as existing ‘where the enterprise
has the ability to effect change in the wrongful prac-
tices of an entity that causes a harm!?*Where leverage
is limited, steps should be taken to increase leverage,
failing which the company may consider terminating
the relationship, provided that it has considered the
adverse human rights impacts of doing so.”'

'3 Jonathan Bonnitcha and Robert McCorquodale, “The Concept of “Due Diligence” in the UN Guiding Principles on Business and Human Rights; 28

European Journal of International Law 2017:899; De Schutter et al 2012 (n 3).

“UNGPs, Commentary to GP 17.

> UN Office of the High Commissioner for Human Rights, ‘The Corporate Responsibility to Respect Human Rights: An Interpretive Guide; 2012, 42

<https://www.ohchr.org/Documents/publications/hr.puB.12.2_en.pdf>.

'¢]tis also noted that here, the Interpretive Guide refers to remediation by the company of the adverse impact by the company as part of the corporate
responsibility to respect, which is distinct from the State duty to provide for access to remedy which is under consideration in this study (see below).

7 UNGPs, Commentary to GP 19.
'® Emphasis added.

Y UNGPs, Commentary to GP 19.
2 |bid.

21 |bid.
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The UNGPs acknowledge that companies may need
to prioritise certain risks based on their severity. The
Interpretive Guide provides some examples of situa-
tions where prioritisation might be justified, or even
expected:*

This would include, for example, agricultural
products sourced from suppliers in an area
known for child labour; security services
provided by contractors or forces in areas of
conflict or weak governance and rule of law;
and drug trials conducted through partners
in areas of low education, literacy and legal
safeguards.

1.3 Human Rights Due Diligence and
Access to Remedy

A legal standard of mandatory human rights due
diligence and access to remedy can be flipsides of
the same coin. In order to be ‘mandatory; any legal
duty would need to be accompanied by some conse-
quence for a failure to meet the standard. This, in turn,
provides an opportunity for liability in terms of civil
remedies for those affected.

Indeed, although the UNGPs are not legally binding,
the Commentary to UNGP 17 provides a hint as to
how human rights due diligence could act as, or in-
teract with, a legal defence:

Conducting appropriate human rights due
diligence should help business enterprises
address the risk of legal claims against them
by showing that they took every reasonable
step to avoid involvement with an alleged
human rights abuse. However, business en-
terprises conducting such due diligence
should not assume that, by itself, this will
automatically and fully absolve them from li-
ability for causing or contributing to human
rights abuses.

As mentioned above, Guiding Principle 15 describes
the corporate responsibility to respect with reference
to three distinct components: a human rights policy,
human rights due diligence, and processes to enable

2 Interpretive Guide (n 15) 42.

2 UNGPs, Commentary to GP 17.

2 Emphasis added.

% Emphasis added.

26 UNGPs, Commentary to GP 17, Commentary to GP 19.
2 Interpretive Guide (n 15) 34.

remediation.

Accordingly, remediation by the company (as the
third component) is understood to be distinct from
human rights due diligence (the second component),
although the two are interrelated as discussed below.

Guiding Principle 17 sets out the responsibility to un-
dertake human rights due diligence with reference
to the company’s ‘actual and potential human rights
impacts. The Commentary explains that:*

Potential impacts should be addressed
through prevention or mitigation, while actu-
alimpacts - those that have already occurred
- should be a subject for remediation (Guid-
ing Principle 22).2*

The Commentary to Guiding Principle 18 similarly
continues:

The initial step in conducting human rights
due diligence is to identify and assess the
nature of the actual and potential adverse
human rights impacts with which a business
enterprise may be involved.”

It is furthermore clear that human rights due dili-
gence applies to both actual and potential impacts
insofar as‘ceasing’an ongoing (ie actual) impact is ex-
pected both when a company causes or contributes
to an impact.®

In contrast, the Interpretive Guide describes human
rights due diligence and remediation as ‘separate but
interrelated":”



Human rights due diligence aims to prevent
and mitigate any potential human rights
impact in which an enterprise might be in-
volved. Remediation aims to put right any ac-
tual human rights impact that an enterprise
causes or contributes to.”®

This relationship between human rights due dili-
gence and remediation by the company is similarly
described in the Organisation for Economic Co-oper-
ation and Development (OECD)’s Due Diligence Guid-
ance for Responsible Business Conduct:®

When involvement in adverse impacts can-
not be avoided, due diligence should enable
enterprises to mitigate them, prevent their
recurrence and, where relevant, remediate
them.

The UNGPs provide for the corporate responsibility
to remediate those adverse human rights impacts
which the company causes or contributes to, but not
those to which it is directly linked. Accordingly, the
corporate responsibility to undertake human rights
due diligence — which does apply to impacts direct-
ly linked to the company - extends further than the
corporate responsibility to remediate. This distinction
is important for any mandatory human rights due dil-
igence mechanism which seeks to turn the respon-
sibility to undertake human rights due diligence (as
set out in the right-hand column of Table 1 below)
into a’hard law’ duty to undertake mandatory human
rights due diligence.

It is important to note, however, that this refers to
the corporate responsibility to remediate, set out in
the second pillar as part of the wider responsibility to
respect human rights. This predominantly relates to
direct remediation by the company through internal
company grievance mechanisms, or those at industry
association level (collectively termed operational-lev-
el grievance mechanisms). This is distinct and largely
separate from the State duty to provide a remedy for
human rights, which is set out in the third pillar as well

2 Emphasis in original.
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as in international human rights law more generally.

Grievance mechanisms are distinguished from State-
based remedies in the Interpretive Guide as follows:*

Unlike many State-based mechanisms
(courts, ombudsman’s offices and so forth),
an operational-level grievance mechanism
does not have to wait until an issue amounts
to an alleged human rights abuse or a breach
of other standards before it can address it. It
can receive and address concerns well before
they reach that level and before an individu-
al’s or a community’s sense of grievance has
escalated.

Effective grievance mechanisms also help
reinforce aspects of the human rights due
diligence process. They can help in identify-
ing adverse human rights impact in a time-
ly manner and in tracking the effectiveness
of responses to impact raised through the
mechanism. They can also help build positive
relationships with stakeholders by demon-
strating that the enterprise takes their con-
cerns and the impact on their human rights
seriously.

Operational-level grievance mechanisms should
therefore play both a preventative role, by avoiding
the severity of the harm escalating to a level where
it requires judicial intervention, as well as an identifi-
cation role. In this way, the UNGPs understand oper-
ational-level grievance mechanisms as both forms of
direct remediation by the company and part of the
company’s human rights due diligence process.'

The Interpretive Guide explains how human rights
due diligence and remediation are related by refer-
ence to the following examples:3?

For example, an effective grievance mecha-
nism through which those directly affected
can raise concerns about how they are or

22 OECD, ‘OECD Due Diligence Guidance for Responsible Business Conduct; 2018, 16 <http://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-

for-Responsible-Business-Conduct.pdf>.
30 Interpretive Guide (n 15) 68.

31 See also OHCHR, Interpretive Guide (n 15) 70:‘For instance, communities that find that an enterprise persistently ignores their concerns about
noise, dust or work opportunities may feel driven to take action to disrupt its operations as the only way to get its attention, perhaps leading to
physical confrontation and even risk to life. One of the comparative advantages of an operational-level grievance mechanism over formal third-party
mechanisms is precisely its ability to identify and address problems early, before they escalate!

32 |bid, 34.
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may be harmed can be a good indicator of
potential and recurring human rights impact.
Tracking the effectiveness of the enterprise’s
responses to human rights impact will simi-
larly benefit from feedback via an effective
grievance mechanism, as well as from wider
stakeholder engagement. Moreover, enter-
prises should be in a position to communi-
cate, as appropriate, both on how they ad-
dress human rights risks in general and how
they have remedied significant human rights
impact.

The UNGPs and Interpretive Guide underscore the
distinction between State-based remedies and com-
pany-level remediation in explaining that compa-
ny-level remediation procedures are not suitable in
all circumstances. In particular, the Commentary to
UNGP 31 states:

Since a business enterprise cannot, with le-
gitimacy, both be the subject of complaints
and unilaterally determine their outcome,
these mechanisms should focus on reaching
agreed solutions through dialogue. Where
adjudication is needed, this should be pro-
vided by a legitimate, independent third-par-
ty mechanism.

Similarly, the Interpretive Guide notes:*

In some circumstances, it may be most appro-
priate for remediation to be provided by an
entity other than the enterprise. For instance,
if a court process or some other State-based
proceeding is under way, it may be necessary
or appropriate for the enterprise to defer to
that process rather than pursuing direct re-
mediation. As the commentary to Guiding
Principle 22 makes clear, such deferral is likely
to be necessary if crimes are alleged.

For our purposes, this distinction is important, be-
cause remediation at the company level also refers
to a curing of the harm in practical terms - ceasing
an ongoing harmful activity, reinstating victims in
the position they were before the harm commenced,
avoiding predicted future harms of the same kind.
These kinds of practical steps towards remediation
of a harmful impact could be understood to be part

 |bid, 64.

of the ongoing due diligence process, but would not
constitute access to remedy for the purposes of meet-
ing the State’s duty to ensure remedy recognised un-
der international human rights law.

Those mechanisms which companies are expected
to include in their human rights due diligence to re-
mediate (cease) their own impacts (through cause or
contribution) should therefore be distinguished from
the State-based or judicial remedies which are under
consideration in this study, and required by interna-
tional human rights law.

When States introduce regulation which requires hu-
man rights due diligence, any UNGPs-compliant stan-
dard should, in principle, extend to those impacts to
which the company is directly linked (as described in
the right-hand column of Table 1). In turn, any fail-
ure to meet the legal duty would give rise to liability
which could be the subject of the statutory remedy.
As such, there is no reason why a statutory remedy
for a failure to meet such a mandatory due diligence
standard should exclude those impacts to which the
company is directly linked.

Table 1: The responsibility to undertake human
rights due diligence and remediation

Nature of | Responsibility | Responsibility to

link between |[on the com-|undertake human

company and | pany to reme- | rights due diligence

impact diate

Cause Yes Yes — cease or pre-
vent

Contribute Yes Yes — cease, pre-
vent, use leverage
to mitigate

Directly linked | No Yes — appropriate
action, including
leverage




1.4 A Few Observations Relating to
Ongoing Regulatory Developments

As indicated above, the ongoing regulatory move-
ments towards the introduction of mandatory hu-
man rights due diligence are fast-moving and will not
be addressed herein. However, within the context of
these discussions, a few observations are relevant to
the interaction between human rights due diligence
and access to remedy.

The UNGPs refer to human rights due diligence for ac-
tual or potential adverse impacts. It is anticipated that
remedies for failure to undertake mandatory human
rights due diligence would similarly be available for
harms that have already taken place, are ongoing, or
are imminent, anticipated or foreseen. For ongoing or
future harms, injunctions, interdicts, orders to cease
the activity, interim awards or other similar orders
could be issued, depending on the terminology and
practices within each legal system >

The EC due diligence study found that a legal duty of
human rights and environment due diligence should
follow the UNGPs concept of human rights due dil-
igence, which the study described as a ‘duty of care’
or duty to exercise an expected ‘standard of care’ It
contrasted this with having a duty which operates as
a'tick-box’ exercise, which stakeholders were strongly
against.

34 Smit et al (n 4) 258.
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Depending on its design and application, such a‘duty
of care’ shares similarities with the UK Joint Commit-
tee on Human Rights recommendation® of a ‘duty
to prevent’ mechanism coupled with a statutory de-
fence of having undertaken reasonable human rights
due diligence.*® This model is used in the UK Bribery
Act of 2010,*” and was subsequently included in the
UK Criminal Finances Act 2017, in relation to tax eva-
sion.*® In the ten years since its introduction, the ‘duty
to prevent’ mechanism has been shown to have in-
centivised changes in corporate practices* despite
low prosecution rates.* The ‘duty to prevent’formula-
tion of human rights due diligence is also included in
the UN Draft Treaty on business and human rights,*'
and in the civil society campaigns for mandatory hu-
man rights due diligence regulation at EU level*? and
in the UK.*#®

One advantage of the ‘duty to prevent’ formulation
for the purposes of remedy is that it places the duty
on the company to prevent harms from occurring. It
also allows the company to defend itself on proof of
having undertaken reasonable or appropriate due
diligence, thereby not only incentivising good quality
due diligence,* but also placing the evidentiary bur-
den on the company. As shown by the FRA study,*
the status quo, which requires claimants to prove
facts regarding the company’s decisions and resourc-
es, which are often within the exclusive possession of

35 UK Joint Committee on Human Rights (JCHR), ‘'Human Rights and Business 2017: Promoting Responsibility and Ensuring Accountability, Sixth
Report of Session 2016-17; 5 April 2017. <https://publications.parliament.uk/pa/jt201617/jtselect/jtrights/443/443.pdf>.

* |rene Pietropaoli, Lise Smit, Julianne Hughes-Jennett and Peter Hood, ‘A UK Failure to Prevent Mechanism for Corporate Human Rights Harms;,
February 2020, 62 <https://www.biicl.org/publications/a-uk-failure-to-prevent-mechanism-for-corporate-human-rights-harms>. In order to rely on
the defence, the company would need to show, in a fact-based inquiry, that it has exercised the leverage expected of a reasonable company in the

particular circumstances.
37 Section 7 of the UK Bribery Act 2010.
38 Sections 45(2) and 46(3) of the UK Criminal Finances Act 2017.

3 Genevieve LeBaron and Andreas Riihmkorf, ‘Steering CSR Through Home State Regulation: A Comparison of the Impact of the UK Bribery Act and
Modern Slavery Act on Global Supply Chain Governance’8(3) Global Policy 2017:15.

0 Pietropaoli et al (n 36) 58.

“'Open-Ended Intergovernmental Working Group on transnational corporations and other business enterprises with respect to human rights, Legally
binding instrument to regulate, in international human rights law, the activities of transnational corporations and other business enterprises, Second
Revised Draft, 6 August 2020, Art 8.7 <https://media.business-humanrights.org/media/documents/7ebffa2b7510a719d61fdab83fd8b2c19de4c650.

pdf>.

42'Civil society statement on the adoption of European Parliament Due Diligence & Corporate Accountability Legislative Report, 11 March 2021,
available at: <https://media.business-humanrights.org/media/documents/CSO_Statement_INL_plenary_vote.pdf>.

4 Corporate Justice Coalition, ‘Parliamentary Briefing: A Corporate Duty to Prevent Negative Human Rights and Environmental Impacts; 26
October 2020 <https://corporatejusticecoalition.org/resources/parliamentary-briefing-a-corporate-duty-to-prevent-negative-human-rights-and-

environmental-impacts/>.

“‘Rather than promote a‘check box approach if businesses know that they will ultimately have to stand behind the quality of their due diligence in
order to extinguish liability, this could encourage a much more meaningful and substantive engagement with human rights due diligence. This is an
advantage over, for example, a mandatory due diligence mechanism where the quality of a statement must somehow be monitored and regulated in

the abstract! (Pietropaoli et al (n 36) 53).

* FRA, ‘Business and Human Rights — Access to Remedy Comparative Report; 2020, <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2020-

business-human-rights_en.pdf>.


https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fmedia.business-humanrights.org%2Fmedia%2Fdocuments%2FCSO_Statement_INL_plenary_vote.pdf&data=04%7C01%7Cchiara.macchi%40wur.nl%7C1879d49fa6254b7673ab08d8fe9634d4%7C27d137e5761f4dc1af88d26430abb18f%7C0%7C0%7C637539269273179716%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=bXdNzmKEOpcmUUX9bIOlhxY8eKkr2Wg17ICqZWImHS0%3D&reserved=0
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the corporate defendant, poses a significant barrier
to remedy.

This defence, which places the evidentiary burden on
the company to persuade the court that it has done
what could be reasonably expected of it in the par-
ticular circumstances, should be distinguished from
a ‘safe harbour’ or ‘tick-box’ provision, which would
exclude the ability to bring legal action if the com-
pany has met certain procedural requirements.*® A
‘safe harbour’ or ‘tick-box’ approach is inconsistent
with the right to remedy,* and in some cases could
even operate to ‘actually remove access to those civil
remedies which currently exist’ in tort law, whereby
‘rights-holders wishing to access remedy would be in
a worse position than they are now'’* As clarified in
a recent study on the application of the ‘duty to pre-
vent’ model in this context:*

[A] pure procedural ‘check box’ or ‘safe har-
bour’ provision that would shield a company
completely from liability if any kind of human
rights due diligence was performed, would
not be aligned with the concept of due dili-
gence contained in the UNGPs. Moreover, as
is evidenced from the Guidance on the Brib-
ery Act and the Skansen case, such a‘safe har-
bour’approach is clearly not the way in which
a due diligence defence is interpreted by the
English courts in the context of the Bribery
Act.

Lastly, current regulatory discussions include con-
siderations relating to regulatory oversight by State-
based authorities. However, administrative fines are
not remedies. Moreover, where regulatory bodies are
afforded powers to receive and investigate complaints
from victims as well as issue binding remedial orders,
such as for compensation, restitution or injunctions,
these administrative oversight processes should not
exclude, substitute or delay victims’ ability to access
judicial remedies in courts, which the UNGPs describe

as ‘at the core of ensuring access to remedy’*® In the
context of the right to privacy, the European Court
of Justice has found®' that even where independent,
State-based supervisory authorities are given a‘wide
range of powers, persons who claim that their rights
have been adversely affected must still ‘have access
to judicial remedies...before the national courts; in
accordance with Article 47 of the EU Charter of Fun-
damental Rights.>?

1.5 Distinguishing Human Rights
Due Diligence from Reporting
Requirements

Lastly, it is important to distinguish between manda-
tory human rights due diligence requirements, and
laws that require companies to report on their due
diligence. While examples of mandatory due dili-
gence laws are new or still under development, due
diligence reporting requirements are slightly more
established. Frequently mentioned examples include
the EU Non-Financial Reporting Directive®* and the
UK Modern Slavery Act.>*

These examples of reporting requirements do not re-
quire substantive human rights due diligence to be
undertaken. In turn, mandatory human rights due
diligence as a standard of care does not constitute a
reporting requirement. Although the UNGPs refer to
communication as the fourth component of human
rights due diligence, it is noted that communication
is a wider concept than public reporting and, in keep-
ing with the context-specific nature of the human
rights due diligence standard, would not be required
of all companies under all circumstances. A company
which has reported comprehensively on its due dili-
gence steps would be in a better position to demon-
strate that it has met the legal standard of human
rights due diligence required in any particular case.
However, it would also be possible, in theory, to show
that the standard has been met where there was no
reporting, but also no risk or sufficient (unreported)

4 Lise Smit and Claire Bright, ‘The Concept of a “Safe Harbour” and Mandatory Human Rights Due Diligence, CEDIS Working Paper December 2020
<https://cedis.fd.unl.pt/wp-content/uploads/2020/12/CEDIS_working-paper_the-concept-of-safe-harbour.pdf>.

47 1bid.

8 bid.

“1bid, 52.

%0 UNGPs, Commentary to UNGP 26.

51 Schrems v Data Protection Commissioner, C-362/14, ECLI:EU:C:2015:650.
2 |bid, paras 64-65.

3 Directive 2014/95/EU.

% UK Modern Slavery Act 2015.
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internal processes commensurate to the risks.

The kind of reporting required by existing regulatory
reporting requirements, and as part of human rights
due diligence, should also be distinguished from the
kind of information which claimants need to enable
access to remedy. Reporting requirements, and even
the communication component of human rights due
diligence in the UNGPs, require companies to report
on the steps they have taken, which may include pub-
lication of risk mapping’.

In contrast, claimants seeking remedy for harms suf-
fered need information about the actual harms and
the company’s factual relationship to those harms.
Expert witnesses, data, and other evidence are re-
quired to succeed with a legal claim. This is not the
kind of information that a company would necessar-
ily be required to report as part of its human rights
due diligence process. Instead, in some jurisdictions,
civil procedure allows for this information to be ob-
tained through disclosure and discovery procedures
once a civil claim is underway.

However, as is evidenced by the FRA report, this is not
necessarily the current civil practice in many Member
States. In some Member States, even where a statuto-
ry remedy is provided in certain areas of existing law,
claimants still do not have access to the disclosure
they would require in order to succeed with these
kinds of claims. The challenge which human rights
victims face in obtaining the evidence to substantiate
a claim against companies has been described as one
of the most notable obstacles to access to remedy. As
recent case law such as Lungowe v Vedanta,> Okpabi
v Shell’® and Milieudefensie v Shell’” shows, corporate
defendants have been raising various preliminary
challenges, based on exceptions to jurisdiction or
standing, before any disclosure by the defendant is
required. As a result, in order even to access the dis-
closure phase of a trial, claimants in these cases have
needed to show that an arguable duty of care exists
which brings the matter within the court’s jurisdic-
tion. For this, they have had to rely (almost) exclusive-
ly on the company’s publicly available materials, such
as human rights policies and sustainability reports, to

5 Lungowe v Vedanta Resources plc [2019] UKSC 20.
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demonstrate that a duty of care exists.

These hurdles to access to remedy (including the
inability to access the evidence required to bring a
claim) have been put forward as one of the reasons
why a mandatory human rights due diligence law
would improve access to remedy.’® However, to cure
this shortcoming, Member States would need to en-
sure that any new statutory or judicial remedies intro-
duced for a failure to undertake mandatory human
rights due diligence are also accompanied by provi-
sions for discovery of information for the purposes
of trial. The detailed fact-specific information which
claimants need on a case-to-case basis in order to
pursue their right to remedy can never be satisfied
through a general corporate reporting requirement.

In this way, as mentioned above, a ‘duty of care’ or
‘duty to prevent’ human rights harms, could facilitate
remedy by eliminating the need for human rights
claimants to rely exclusively on publicly available
materials. Instead, claimants would be able to formu-
late their claims by reference to a human rights harm
which they allege constitutes a breach of the statuto-
ry duty to exercise reasonable care, thereby placing
the evidentiary burden to prove the quality of its hu-
man rights due diligence on the company.

1.6 Recommendations

In light of the above, the following recommendations
are made:

= |f mandatory human rights due diligence is
introduced as a legal standard of care at the
EU level, it should expressly require Member
States to ensure that a right to civil remedy is
established in their jurisdictions.

= Any provisions requiring companies to
remediate their own harmful impacts
(whether as part of a mandatory human
rights due diligence duty or separately, and
whether individually or as part of an industry
or multi-stakeholder initiative) should not be
understood as a substitute for a judicial civil
remedy.

% Okpabi and others v Royal Dutch Shell Plc and another [2021] UKSC 3 (12 February 2021).

7 Milieudefensie et al v Royal Dutch Shell and another, Hague Court of Appeals (29 January 2021).

8 Smit et al (n 4); Axel Marx, Claire Bright and Jan Wouters, ‘Access to Legal Remedies for Victims of Coporate Human Rights Abuses in Third Countries;
Report for the European Parliament Sub-Committee on Human Rights (PE 603.475), February 2019.
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Any legal duties to undertake human rights
due diligence should be formulated in
accordance with the UNGPs as a context-
specific ‘duty of care, ‘duty to exercise an
expected standard of conduct’ or ‘duty to
prevent; rather than a ‘safe harbour’ or ‘tick-
box’ requirement which excludes the right of
victims to take judicial action if the company
has taken certain procedural steps.

Any new statutory duties of human rights
due diligence should place the evidentiary
burden on the company to show that it has
undertaken the human rights due diligence
reasonably expected in the circumstances.
Statutory remedies introduced for a failure
to undertake mandatory human rights
due diligence should be accompanied by
provisions for discovery of information for
the purposes of trial.

Where regulatory oversight bodies are
afforded powers to receive and investigate
complaints from victims as well as issue
binding remedial orders, such as for
compensation, restitution or injunctions,
these administrative oversight processes
should not exclude, substitute or delay
victims' ability to access judicial remedies in
courts.
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2 Collective Redress’

2.1 Introduction connected with the conduct of European companies
suggests that the collective nature of such grievances
The UN Guiding Principles on Business and Human s 5 general characteristic, rather than an exception,
Rights (UNGPs)" are premised upon the recognition  3nd that civil law collective redress mechanisms with
that business enterprises’ human rights obligations respect to such cases remain largely unavailable in
need to be matched by appropriate and effective Eyropes
remedies when breached .
In 2016, the Council of Europe recommended its
The third pillar of the UNGPs specifies that States - in  memper States to consider possible solutions for the

line with their international law obligations to ensure  co|lective determination of similar cases in respect of
the right to an effective remedy” ~'should take appro-  pysiness-related human rights abuses® and the Coun-
priate steps to ensure the effectiveness of domestic | ofthe European Union (EU) requested the European
judicial mechanisms when addressing business-relat-  ypjon Agency for Fundamental Rights (FRA) to draw
ed human rights abuses, including considering ways 5 an Opinion on the ‘possible avenues to lower bar-
to reduce legal, practical and other relevant barriers e for access to remedy at the EU level”” The subse-

that could lead to a denial of access to remedy.* The quent Opinion provided an up-to-date summary of
UNGPs further recognise that business-related hu- ¢,ch barriers and identified a number of steps that
man rights abuses often affect groups rather than  oy|d be taken with respect to legal aid, burden of
only individuals and that the ‘[llegal barriers that can proof, matters of private international law, non-judi-
prevent legitimate cases involving business-related  ¢ja] mechanisms and criminal justice. Among its prin-
human rights abuse from being addressed” include  ¢inal recommendations, the FRA concluded that the
inadequate options for aggregating claims or en-  Ey and its Member States should provide for effec-
abling representative proceedings (such as class ac-  tjye collective redress in business and human rights
tions and other collective action procedures), and this  -3¢e¢8 and include it in the standards for non-judicial

prevents effective remedy for individual claimants'® echanisms in the business and human rights field,?
Research into business and human rights grievances  3nd in EU Member States’ National Action Plans on

"Written by Duncan Fairgrieve QC (Hon), Professor of Law Université Paris-Dauphine, Senior Fellow at the British Institute of International and
Comparative Law; Filip Gregor, Chair of the European Coalition for Corporate Justice and the Head of Responsible Companies Section at Frank Bold, a
purpose driven law firm; Christopher Patz, Policy Officer at the European Coalition for Corporate Justice.

! United Nations High Commissioner for Human Rights, ‘Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework’ (June 2011) UN Doc A/HRC/17/L.17/31 (hereafter UNGPs or UN Guiding Principles).

2 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force on 23 March 1976) 999 UNTS 171 (ICCPR) art 2(3);
Council of the European Union, Charter of Fundamental Rights of the European Union [2007] OJ C303/01, Art 47.

3 UNGPs, GP 26.

4 bid.

® European Union Agency for Fundamental Rights (FRA), ‘Business-Related Human Rights Abuse Reported in the EU and Available Remedies; 2019
(FRA Report 2019) <https://fra.europa.eu/sites/default/files/fra_uploads/fra-2019-business-and-human-rights-focus_en.pdf>; Directorate-General for
External Policies of the European Parliament, ‘Access to Legal Remedies for Victims of Corporate Human Rights Abuses in Third Countries, 1 February
2019 (DROI Report 2019) <https://www.europarl.europa.eu/RegData/etudes/STUD/2019/603475/EXPO_STU(2019)603475_EN.pdf>.

¢ Council of Europe, 'Recommendation CM/Rec(2016)3 of the Committee of Ministers to Member States on Human Rights and Business, 2 March 2016
(Council of Europe, Recommendation CM/Rec(2016)3), para 42 <https://edoc.coe.int/en/fundamental-freedoms/7302-human-rights-and-business-
recommendation-cmrec20163-of-the-committee-of-ministers-to-member-states.html>.

7 European Union Agency for Fundamental Rights (FRA), Improving Access to Remedy in the Area of Business and Human Rights at the EU Level.
Opinion of the European Union Agency for Fundamental Rights, FRA Opinion 1/2017, 10 April 2017 (FRA Opinion 1/2017) <https://fra.europa.eu/
sites/default/files/fra_uploads/fra-2017-opinion-01-2017-business-human-rights_en.pdf>.

8 Ibid, Opinion 2.

? Ibid, Opinion 13.
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Business and Human Rights."®

For these reasons, this chapter will evaluate the
availability and optimal design of judicial collective
redress procedures for typical business and human
rights cases involving mass harm before the courts of
the Member States of the EU in the light of recent Eu-
ropean legal developments, including the recent Eu-
ropean Law Institute (ELI)-International Institute for
the Unification of Private Law (UNIDROIT) Model Eu-
ropean Rules of Civil Procedure (ELI-UNIDROIT Model
European Rules), of which one section concerns col-
lective redress."

Collective redress procedures are increasingly com-
mon in jurisdictions across the world, adopted for
their potential to enhance the right to effective reme-
dy as well as judicial efficiency.”> However, the global
trend has not been one of standardisation or harmon-
isation. The functional elements in the design of a col-
lective claim procedure are numerous, with different
jurisdictions pursuing different options, leading to
different outcomes. For instance, recent studies have
shown, on the one hand, that jurisdictions which im-
pose burdensome administrative conditions on vic-
tim-claimants in collective claim procedures tend to
be inefficient, resulting in long drawn-out procedures
and a reluctance on the part of victims and their rep-
resentatives to use the procedures, followed by a
subsequent abandonment of claims.'* On the other
hand, procedures involving a ‘toxic cocktail’ of design
elements have led to serious concerns that they en-
courage ‘abusive’ (groundless or vexatious) litigation,
notably in the United States.™

The principal conclusion of the analysis presented in
this chapter is that in order to guarantee the effec-
tiveness of collective procedures and improve access
to remedy in business human rights cases in a bal-
anced manner, judges need to be provided with var-
ious case-management tools and allowed significant
flexibility to apply collective redress procedures in a
manner relevant to the circumstances of the cases
before them. Importantly, this means that such pro-
cedures should be applicable to a broad variety of
laws, in particular tort claims, rather than being lim-
ited to specific types of harm or legal regulations of
business conduct. These conclusions rest on the fol-
lowing three grounds.

Firstly, as asserted by the UNGPs, ‘[blecause business
enterprises can have an impact on virtually the entire
spectrum of internationally recognised human rights,
their responsibility to respect applies to all such
rights.!'> Secondly, in the absence of civil regimes spe-
cifically designed for human rights abuses, claimants
in typical business and human rights cases have been
bringing their claims on the basis of general tort law
principles.'® Thirdly, flexibility in the application of col-
lective procedures enables judges to overcome the
common problem of procedural rigidity that typically
hinders collective claims, whilst guarding against the
latent risk of abusive litigation.

2.2 The Need for Collective Redressin
the Business and Human Rights Field

Inadequate options for aggregating civil claims for
compensation have consistently been identified as a
practical and procedural barrier to accessing judicial

% |bid, Opinion 18. As a means to implementing the UNGPs, States are obliged under the framework to develop National Action Plans (NAPs) on

Business and Human Rights.

" European Law Institute (ELI) and International Institute for the Unification of Private Law (UNIDROIT), ELI-UNIDROIT Model European Rules of Civil
Procedure (Oxford University Press 2021), <https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_

European_Rules.pdf>.

2 Linklaters, ‘Collective Redress across the Globe — Overview’ <https://www.linklaters.com/en/insights/publications/collective-redress-2018/
collective-redress-across-the-globe-2018/overview>; British Institute of International and Comparative Law, ‘Focus on Collective Redress’ <https://
www.collectiveredress.org/collective-redress/>; Baker & McKenzie Global Class & Collective Actions blog <https://www.globalclassactionsblog.

com/>.

'3 European Commission, Report from the Commission to the European Parliament, the Council and the European Economic and Social Committee
on the implementation of the Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective
redress mechanisms in the Member States concerning violations of rights granted under Union law (2013/396/EU) (European Commission Report on

Recommendation 2013/396/EU), 19.

' European Consumer Commissioner, ‘Green Paper on Consumer Collective Redress; Press conference speaking points, 27 November 2008 <https://

ec.europa.eu/commission/presscorner/detail/en/SPEECH_08_657>.
> UNGPs, Commentary to GP12.

16 Jennifer Zerk, ‘Corporate Liability for Gross Human Rights Abuses. Towards a Fairer and More Effective System of Domestic Law Remedies. A Report
Prepared for the Office of the UN High Commissioner for Human Rights; 2014, 45 <https://www.ioe-emp.org/fileadmin/ioe_documents/publications/
Policy%20Areas/business_and_human_rights/EN/_2014-09-04__OHCHR_Discussion_Paper_-_Corporate_Liability_for_gross_Human_Rights_

Abuses__September_2014_.pdf>.
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https://www.europeanlawinstitute.eu/fileadmin/user_upload/p_eli/Publications/ELI_UNIDROIT_Model_European_Rules.pdf
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remedy in business human rights cases by judicial
commentators and practitioners,'” as well as by inter-
national and regional European human rights institu-
tions and bodies.

Typical barriers facing victim-claimants include pro-
longed legal proceedings, significant legal fees and
court costs together with expensive expert evidence
in the form of testimony or scientific studies, which
are especially common in so-called toxic tort (a spe-
cific type of personal injury claim claiming harm from
exposure to a dangerous chemical or substance) and
environmental harm cases.'®In addition to such ongo-
ing and significant one-off costs, and given the preva-
lence of the‘loser pays’ principle in many jurisdictions
worldwide (excluding the US), victim-claimants also
face the intimidating risk of liability for the corporate
defendant’s legal costs if they lose their case. Whilst
some jurisdictions' may cap or mitigate the amount
of the defendant’s legal costs for which unsuccessful
victim-claimants may be held liable,? the prospective
risk may in itself constitute a powerful psychological
inhibitor to even bringing a claim, as even reduced
amounts would lead to financial ruin for those al-
ready burdened with the costs or loss of livelihood
associated with the harm they have sustained.

Class or collective actions are clearly recognised as
an effective means for a large number of victims to
access remedy, principally because they‘have the po-
tential to reduce legal fees and risks for claimants’ by
allowing them to band together.?! For victim-claim-
ants asserting claims against large and well-resourced
corporate defendants, the legal fees and financial
risks are often so significant as to prohibit bringing
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an individual claim. In its analysis of access to justice
in the consumer protection field, the European Com-
mission concluded that in many instances affected
consumer claimants who are unable to join forces in
order to seek redress collectively will simply abandon
their justified claims owing to the excessive burdens
of individual proceedings.”

This conclusion can be extrapolated to business and
human rights grievances involving environmental, la-
bour and other forms of harm. Owing to the nature of
human rights abuses and the typical vulnerability of
the affected people as compared with European con-
sumers, it is reasonable to assume that such a chilling
effect is even greater in this area. The harm suffered
in such cases is also typically very serious, and of-
ten more egregious, including harm to life and limb,
property, or the environment. Victims in business
human rights cases also often belong to particularly
vulnerable groups such as migrant workers or indig-
enous communities, are located in developing coun-
tries where they have comparatively limited financial
resources and are already managing the impacts of
significant harms. Interpretations of the right to a fair
trial and effective remedy,?® not least by UN moni-
toring mechanisms, have also stressed the particular
importance of enhancing access to remedy for such
persons in situations of vulnerability.2*

As noted in the introduction to this chapter, the
Council of Europe, the Council of the EU, and the FRA
identified the need for effective collective redress in
cases of business-related human rights abuse. A sim-
ilar conclusion was reached by the UN High Commis-
sioner for Human Rights in his report to the UN Hu-

'7 1bid; DROI Report (n 5) 16; European Coalition for Corporate Justice,‘EU Law for Collective Redress. Case for the Environment, Human Rights and
Fair Competition; December 2017 (ECCJ Policy Paper), available at <https://corporatejustice.org/eccj_eu_law_for_collective_redress_position-
paper2017_1.pdf>; Gwynne Skinner, Robert McCorquodale and Olivier De Schutter,‘The Third Pillar: Access to Judicial Remedies for Human Rights
Violations by Transnational Business, December 2013 <https://corporatejustice.org/documents/publications/eccj/the_third_pillar_-access_to_

judicial_remedies_for_human_rights_violation.-1-2.pdf>.
8 FRA (n 7) 5-6.

> One Member State (PT) provides for the reimbursement of only 50% of the defendant’s costs in the case of dismissal of the claim both in group
actions and in representative actions, thus limiting the risk for those bringing collective actions. See European Commission (n 13) 8.

2 Directive (EU) 2020/1828 of the European Parliament and of the Council of 25 November 2020 on representative actions for the protection of the
collective interests of consumers, and repealing Directive 2009/22/EC [2020] (Directive on representative actions for the protection of the collective
interests of consumers); Art 8(a)(2) provides that ‘Individual consumers concerned by a representative action for redress shall not pay the costs of the

proceedings.
21 Zerk (n 16) 82.
22 European Commission (n 13) 19.

2 Such as the Universal Declaration of Human Rights (adopted 10 December 1948) UNGA Res 217 A(Ill) (UDHR), Art 8; ICCPR, Art 2(3); European
Convention for the Protection of Human Rights and Fundamental Freedoms, as amended (adopted 4 November 1950, entered into force on 3

September 1953) (ECHR), Arts 6 and 13.

24 Convention on the Rights of Persons with Disabilities (CRPD) Art 13; General Comments by the Monitoring Mechanism for the International

Covenant on Economic, Social and Cultural Rights (ICESCR); FRA (n 7) 6.
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man Rights Council, concerning the implementation
of the UNGPs.”

Similarly, those analyses studying in detail collective
redress procedures in the EU, and commissioned by
the EU institutions,® reach the common conclusion
that well-designed collective redress procedures are
a key instrument for alleviating procedural and other
difficulties encountered when seeking judicial reme-
dy. They also point out that more inclusive rules on
legal standing which allow claims related to the same
dispute to be handled in one single set of proceed-
ings also obviate a proliferation of individual pro-
ceedings. Such broadened rules improve procedural
economy with beneficial results in terms of costs and
time not only for claimants and defendants but also
for the court system and therefore for public resourc-
es in general.”

2.3 The State of Affairs Concerning
Business and Human Rights Cases in
the EU

Instances of corporate mass harm have been widely
reported in the mainstream news for decades, with a
series of studies indicating serious concerns regard-
ing widespread corporate adverse human rights risks
and impacts.?®

Such findings are supported by a 2019 empirical
mapping by the FRA of serious corporate harm inci-
dents involving EU companies, both within the EU
and in third countries, during the seven-year period
from the adoption of the UNGPs in June 2011 to June
2018.2 Of the 155 cases examined, 45 concerned

abuse outside the EU with an EU-headquartered
company playing a significant role, either directly or
through its supply chain.?® All the incidents chosen in-
volved some attempt by the victims (including where
unsuccessful) to have access to some form of redress
(access to justice).

Overall, the majority of incidents involved environ-
mental harm and labour harm associated with work-
ing conditions, followed by cases of discrimination
and incidents where human life and the right to an ef-
fective remedy were at stake.?' A review of the various
cases also reveals that the vast majority are, in fact,
mass harm cases affecting anywhere from dozens to
thousands of victims directly or indirectly. The ‘class’
or category of victims included consumers, workers,
persons with disabilities suffering from discrimina-
tion and groups of indigenous people whose health
or survival was jeopardised by the expansion of ex-
tractive activities.3? Examples of extra-territorial mass
harm incidents involving EU companies included oil
spills in the Nigerian Niger Delta by Dutch, British
and Italian oil companies; nomadic tribes in Northern
Kenya affected by alleged land-grabbing by a Danish
wind energy company; local Chilean communities af-
fected by the dumping of toxic waste by a Swedish
mining company; hundreds and thousands of work-
ers producing for EU brands killed in separate indus-
trial disasters in Pakistan and Bangladesh respective-
ly; the construction of a hydro-electric power plantin
Laos by an Austrian company allegedly contributing
to severe environmental damage and displacement
of local communities.

The study concluded with ‘a rather clear indication

2 United Nations Human Rights Council, Improving Accountability and Access to Remedy for Victims of Business-Related Human Rights Abuse.
Report of the United Nations High Commissioner for Human Rights; 10 May 2016, UN Doc A/HRC/32/19.

2 British Institute of International and Comparative Law, ‘State of Collective Redress in the EU in the Context of the Implementation of the
Commission Recommendation; November 2017 <https://www.biicl.org/documents/1881_StudyontheStateofCollectiveRedress.pdf>; Directorate
General for Internal Policies of the European Parliament, ‘Collective Redress in the Member States of the European Union, Study Requested by the
JURI Committee, October 2018 <https://www.europarl.europa.eu/thinktank/en/document.htmli?reference=IPOL_STU%282018%29608829>.

27 European Union Agency for Fundamental Rights (FRA), ‘Access to Justice in Europe: an Overview of Challenges and Opportunities;, 2011, 39.

2 United Nations Human Rights Council, ‘Promotion and Protection of All Human Rights, Civil, Political, Economic, Social and Cultural Rights,
Including the Right to Development. Report of the Special Representative of the Secretary-General on the Issues of Human Rights and Transnational
Corporations and Other Business Enterprises. Addendum. Corporations and Human Rights: A Survey of the Scope and Patterns of Alleged Corporate-
Related Human Rights Abuse; 23 May 2008, UN Doc A/HRC/8/5/Add.2; International Peace Information Service, ‘The Adverse Human Rights Risks and
Impacts of European Companies: Getting a Glimpse of the Picture;, October 2014 <https://corporatejustice.org/documents/ahrri_report_final-2.pdf>.
The Study by the International Peace Information Service indicated that over half of the largest companies by market capitalisation listed on main
European stock exchanges (based on analysis of companies included in German DAX 30, France’s CAC 40 and the UK'’s FTSE 100) have been identified
in allegations or concerns regarding adverse human rights risks and impacts; allegations primarily concerning their overseas operations. These
allegations may not necessarily meet the standard required for civil liability.

2 FRA (n 5).
3 Ibid, 8.

31 Ibid.

32 bid, 9.
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that the cross-border element adds difficulties for
the victim to be able to get the case heard, and even
more so if the case relates to a cross-border situation
outside the EU.** Such extra-territorial claims will typ-
ically only be able to rely on a judicial cause of ac-
tion in tort law** under the operation of the Rome Il
regime,® given that EU law on environmental, labour
and consumer protection (for example) is general-
ly neither applicable nor enforced extra-territorially
(there being some exceptions).

A 2019 study commissioned by the European Par-
liament's Sub-Committee on Human Rights* inves-
tigated in more detail extra-territorial cases of harm
involving EU companies with findings that, from the
early 2000s until the present day, only approximately
40 foreign direct liability cases have been brought be-
fore courts in Europe against European companies for
alleged harms committed abroad.?” Of 35 cases stud-
ied in detail, 20 were civil claims for compensation.®
Of the former, civil compensation claims, just two
have resulted in positive judicial outcomes so far.
These figures reveal the current civil compensation
claim success rate in transnational business human
rights cases involving EU companies, for the entire EU,
as notably meagre. Whilst it is likely that not all the al-
legations mentioned at the beginning of this section
would come up to proof on the facts or on the basis of
the applicable substantive law, the significantly low
success rate affirms other findings that there are in-
deed major barriers to accessing judicial procedures
and remedy for overseas victim-claimants.

33 |bid, 15.
34Zerk (n 16) 45.
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2.4 Availability of Collective Redress
Procedures in the EU Member States

Following a 2013 European Commission Recommen-
dation to the EU Member States promoting collective
redress,* discussions of collective redress in the EU
once again came to the fore as a result of a 2018 EU
legislative proposal for a harmonised EU consumer
collective redress mechanism, which was adopted
in law as the EU Consumer Representative Actions
Directive.*’ According to the 2013 Commission Rec-
ommendation, Member States should have collective
redress mechanisms available to achieve EU policy
objectives such as the better enforcement of EU law,
protection of consumers, improvement of access to
justice, better efficiency of justice systems, avoidance
of abusive litigation and the effective right to com-
pensation. The implementation of the 2013 Recom-
mendation by the Member States was, however, very
limited.*

While most of the Member States now have collective
redress mechanisms on the statute book, the forms
and contours of those mechanisms are very different
and their scope of application limited.** One thing
that is striking is that, due to strong opposition from
business organisations, most Member States have not
adopted a generic mechanism applying horizontally
across different sectors, preferring instead a sectoral
approach, with the notable exception of the Nether-
lands* Italy* and Poland*, while some, including the
Czech Repubilic, Slovakia and Estonia, do not yet pro-
vide any compensatory collective redress procedure.

Research by the FRA published in 2020 showed that

35 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations

(Rome I1) [2007] OJ L199/40.
3% DROI (n 5).

37 LFH Enneking, Judicial Remedies: The Issue of Applicable Law’in Alvarez Rubio, Juan Jose and Yiannibas Katerina (eds), Human Rights in Business

(Routledge 2017) 38, 40-41. See also Zerk (n 16); DROI (n 5) 13.
3 DROI (n 5).
3 bid.

40 European Commission Recommendation of 11 June 2013 on common principles for injunctive and compensatory collective redress mechanisms
in the Member States concerning violations of rights granted under Union Law (2013/396/EU) [2013] OJ L201/60 (European Commission
Recommendation 2013/396/EU on collective redress) <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013H0396>.

41 Directive on representative actions for the protection of the collective interests of consumers (n 20).

“BIICL (n 26).

“ Linklaters (n 12); BIICL (n 12). The Baker & McKenzie Global Class & Collective Actions blog is available at <https://www.globalclassactionsblog.

com/>.

4 Settlement of Large-scale Losses or Damage (Class Actions) Act 2020 (NL); as well as the collective action procedure based on Arts 3:305a-305d of

the Dutch Civil Code. See also BIICL, ‘State of Collective Redress’ (n 26) 223.

4 Legge 12 aprile 2019, n 31 (IT). See also BIICL, ‘State of Collective Redress’ (n 26) 319.
4 Act on Class Actions (Ustawa o dochodzeniu roszczeri w postepowaniu grupowym) 2009 (PL). See also BIICL (n 26) 233.
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of 32 cases discussed during interviews in the eight
Member States covered by the research, 21 related
to collective damage (where a group of victims was
affected by the abuse), but collective remedy was
used in only four cases.*” The main reason identified
in the research was that, in most Member States, col-
lective redress or representative actions are limited
to consumer protection law and certain aspects of
environmental law, and their application is further
complicated by various procedural criteria. The re-
search study provides further details documenting
these problems in the Dutch, French, German, Polish,
Finnish and Swedish systems, and describing a recent
reform of the Italian law on class actions which has
been adopted in order to address such limitations.*®

The Consumer Representative Actions Directive will
introduce in the law of EU Member States a new har-
monised procedure which will enable ‘qualified en-
tities’ - generally consumer organisations — to bring
representative actions in the EU in order to further
consumer protection goals.* This may help to over-
come some of the procedural barriers identified by
the FRA research study.

Nevertheless, it is obvious but important to note
that, owing to their limited scope with regard to
rights-holders, consumer collective redress proce-
dures are grossly inadequate to secure access to
remedy to the extent envisaged by the third pillar
of the UNGPs, which clearly specifies that access to
remedy must be available to all rights-holders, not
just EU consumers.® There is some overlap between
consumer rights and human rights, for example the
right to life or health in the case of product safety, but
insofar as other consumer rights are (or are not) hu-
man rights®', the harm sustained by consumers is of-
ten not as serious as loss of life in industrial accidents,
large-scale environmental harm, or abuses of core
labour rights, such as the prohibition of child and
forced labour. Moreover, whilst Article 38 of the EU
Charter of Fundamental Rights requires that ‘Union

policies shall have a high level of consumer protec-
tion; Article 47 provides that ‘Everyone whose rights
and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a
tribunal in compliance with the conditions laid down
in this Article’

Whilst it is clear that collective redress mechanisms
are on a growth trajectory within the EU, their avail-
ability remains notably inconsistent, since it is based
on a patchwork regulatory approach. One clear con-
sequence is that the aforementioned serious business
human rights cases remain unlikely to be covered by
the existing collective redress mechanisms that are
available in most EU jurisdictions. When it comes to
enhancing their right to effective remedy, victims of
abuses of human rights committed by businesses are
liable to fall through the cracks of the current EU col-
lective redress status quo. Moreover, even though the
forthcoming EU consumer collective redress legisla-
tion is expected to constitute an advance for consum-
er interests,* it is, in various different ways, ill-suited
to cope with the peculiarities of typical business
human rights cases brought by the aforementioned
categories of victims, such as affected communities
(including indigenous communities), workers (both
inside and outside the EU) and victims of environ-
mental damage (caused by EU companies both inside
and outside the EU) whose claims are excluded from
the scope of the legislation. Not only by scope, but
also by design, the new EU Consumer Representative
Actions Directive does not represent an advance-
ment for general business and human rights victims.

2.5 A Balanced Approach to the
Growth and Harmonisation of

Collective Redress Procedures in the
EU

What is now needed is a clear path forward with re-
spect to collective redress in the EU, so as to make
collective redress available to victims of all forms of
business human rights abuses. Through collaboration

4 European Union Agency for Fundamental Rights (FRA), ‘Business and Human Rights — Access to Remedy;, Report, 2020, 58 <https://fra.europa.eu/

sites/default/files/fra_uploads/fra-2020-business-human-rights_en.pdf>.
“ |bid, 59-61.

4 Directive on representative actions for the protection of the collective interests of consumers (n 20).

50 UNGPs, GP 25.
*1Iris Benohr, EU Consumer Law and Human Rights (OUP 2013).

52 Civil society and consumer groups have nonetheless raised concerns about the effectiveness of the procedure in relation to the various, stringent

requirements for bringing claims.



between the ELI and UNIDROIT,*® leading European
academics, practising lawyers, judges and members
of the European institutions from both civil and com-
mon law jurisdictions have developed model rules
providing for the availability of collective redress on
the basis of a broad, non-sectoral approach as ini-
tially indicated by Commission Recommendation
2013/396.>* These model rules, which constitute ex-
pert guidance for procedural design, are best-placed
to guide the development of collective redress in the
Member States of the EU in a manner consistent with
both Commission Recommendation 2013/396 and
the recently adopted Consumer Representative Ac-
tions Directive 2020/1828, as well as further national
development of existing collective redress mecha-
nisms, as seen in recent years. The key to the practi-
cality and utility of the model rules is their simplicity
and flexibility, together with the discretion they af-
ford judicial authorities when it comes to case man-
agement.

Discussions about the optimum design of procedural
rules for collective redress are underpinned by a vari-
ety of public policy goals. Whilst the reduction in the
barriers to justice/remedy faced by victim-claimants
is put forward as a primary policy goal, it goes hand-
in-hand with the need to prevent so-called ‘abusive’
litigation. The need for overall efficiency of procedure
and the need to mitigate undue economic impact on
corporate defendants caused by a possible sharp in-
crease in damage claims (the ‘floodgates’ arguments)
are related policy concerns.* Due weight must be af-
forded to each of the public policy concerns, as un-
due emphasis on either one carries a serious risk of
institutionalising a procedure which is unbalanced
and unworkable in practice and ultimately unfit for
purpose. The ELI-UNIDROIT Model European Rules
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afford all necessary tools which could be required by
national judicial authorities in order to prevent abus-
es of collective redress procedures, whilst facilitating
access to justice for victim-claimants. The flexibility of
the ELI-UNIDROIT Model European Rules wisely ac-
knowledges that there is no‘one size fits all’ collective
redress mechanism, given the numerous and signifi-
cant differences between cases (type of harm, num-
ber of claimants, etc).

Firstly, it is essential to note that the most comprehen-
sive empirical study of collective redress mechanisms
across the EU Member States to date, commissioned
by the European Commission and undertaken by the
British Institute for International and Comparative
Law, concludes that, after many years (in some cases
decades) of collective redress mechanisms observed
or monitored in numerous Member States, there is no
evidence of abusive litigation in any jurisdiction.* The
absence of abusive litigation stems from the particu-
larities of EU civil jurisdictions compared to the Unit-
ed States, where it was historically so prevalent that
reforms had to be introduced in the recent period to
curb the phenomenon.’” The single most significant
and relevant factor distinguishing EU civil jurisdiction
procedure from the one in the US in this regard may
well be the ‘loser pays’ rule, whereby the losing party
to a civil dispute has to pay the winning side’s legal
costs®, which constitutes - together with general
prohibition on punitive damages and regulation of
contingency fees - a strong and effective disincen-
tive to bringing false, vexatious, unfounded or simply
difficult cases.”®

There are strong reasons to believe that expanding
the availability of collective redress to cover business
and human rights cases, including those which are
extra-territorial, is unlikely to increase the risks of abu-

*The official website of the International Institute for the Unification of Private Law is accessible at <https://www.unidroit.org/about-unidroit/

overview>.
> ELI-UNIDROIT Model European Rules (n 11) 240.

%% See the criteria set out by the European Commission in its study evaluating the effectiveness of the 2013 Recommendation, namely:‘the impact
on access to justice, the right to obtain compensation, the need to prevent abusive litigation, the impact on the functioning of the single market, the
economy of the EU and consumer trust; see European Commission Report on Recommendation 2013/396/EU (n 40) para 41.

6 BIICL (n 26) 40. 'More than three quarters of respondents did not report any instances of abusive litigation. The 14 respondents who referred to the
risk of abusive litigation, however, pointed to potential risks rather than current instances of abuse. One respondent referred to media reports about
the initiation of potentially abusive litigation by fake consumer associations without being able to verify the information’.

57 Class Action Fairness Act 2005 (US).

8 Application of the loser pays principle is typically subject to the discretion of the judge, who can relieve the losing party from the obligation to pay
the legal fees and costs incurred by 