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Abstract
Recent years have shown the fallibility of traditional
regulatory techniques to cope with behaviour change, e.g., 
regarding environmental sustainability.

Governments have been including behaviourally informed
considerations in policy and the law.

This gave rise to « green nudges », the practical and ethical
implications of which remain largely neglected in legal
scholarship.

This paper analyses the concept and impact of nudges and 
boosts in the law, particularly as far as autonomy is
concerned. 
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Roadmap

1. The importance of behavioural insights in the law in 
general and for environmental protection in particular.

2. Types of behavioural interventions: nudges and boosts.

3. Taxonomy of « green nudges ».

4. Ethical and practical problems of nudging and 
boosting, in particular on autonomy.

5. Interim conclusions.
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The importance of 
behavioural insights in the law
in general and in 
environmental protection in 
particular

4

1



Importance of 
behavioural insights in 
the law (I)

 Surge in formal recognition of the 
potential of behavioural insights for 
policy (35 OECD members, World 
Bank’s GINI).
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Importance of 
behavioural
insights in the 
law (II)

 Classic Economics: people’s motivation is money.

 Subsidies, taxes, penalties and fines can discourage the 
right action and lead to a reinforcement of unwanted
behaviours.

 Behavioural Economics: market failures can be caused by 
biases of individual decision-making.

 Appeal to non-monetary incentives. 
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Source: Mont, Lehner & Heiskaner, 2014
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Importance of 
behavioural
insights in the 
law (III)



Mont lehner heiskaner 2014
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Source: Mont, Lehner & Heiskaner, 2014

Importance of 
behavioural
insights in the 
law (IV)



The use of behaviourally
informed tools for 
environmental protection (I)

 Private consumption is
responsible for more than a 
quarter of all greenhouse gas
emissions.  

 EU Green Agenda (carbon
pricing and consumers’ 
empowerment).

 2030 Agenda for Sustainable
Development (Goals): need of 
maximizing outcomes.

9



The use of 
behaviourally
informed tools
for 
environmental
protection (II)

 Environmental regulation (« anti-nudges ») such as 
command-and-control instruments, market-based
mechanisms, participatory-based regulation and self-
regulatory schemes proved partially ineffective.

 « Nudge » instruments such as incentives, that work
based on smart information disclosure, warnings, uses of 
social norms and default rules proved effective, 
particularly in (energy) resource efficiency and waste
management .   
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The use of behaviourally
informed tools for 
environmental protection (II)

 Green nudges: subsets of 
behavioural environmental
policies that aim at promoting
environmentally benign
behaviour. 

 We know and sometimes want
to behave in a way that helps
fighting climate change, but due 
to the « intention-action gap » 
that does not always happen.
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Types of behavioural
interventions: nudges and 
boosts
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Types of 
behavioural
interventions: 
nudges and 
boosts (I)

 Nudges and boosts (Grüne-Yannoff & Hertwig) are 
policies or interventions that, based on psychological
insights, structure choices in a way that people are more 
prone to make a choice that is either in their interest
(paternalistic) or in the interest of third parties (non-
paternalistic).

 Commonalities: based on empirical evidence of 
substantial and diffused cognitive and behavioural
limitations; regulatory cognitive-based; neither imply a 
financial incentive; both reportedly leave freedom of 
choice untouched; cheaper than traditional regulation.  
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Types of behavioural
interventions: nudges (I)

Nudge is “any aspect of the 
choice architecture that alters 
people’s behaviour in a 
predictable way without 
forbidding any options or 
significantly changing their 
economic incentives”.

Return of deposit for plastic 
bottles or “nutri-boost” are not 
nudges.   
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Types of 
behavioural
interventions: 
nudges (II)

 Categories: Default rules (inertia), smart information 
nudging (framing, salience and social influence) and 
exploitation/neutralisation of emotional responses. 

 Libertarian paternalism: nudge stimulates choices that are 
perceived as welfare enhancing for the individual
(paternalistic) but does not restrain the freedom of option of 
the agent (libertarian).

 BUT…

 Oxymoron? Is autonomy-freedom affected?

 There are paternalistic and non-paternalistic nudges.

 A narrower concept would reduce complexity and improve
conceptual arrangement.  
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Types of behavioural
interventions: boosts (I)
 Boosts are behaviourally-based interventions that

target competences, instead of immediate
behaviour.

 Hertwig & Grüne-Yanoff: risk literacy boosts, 
uncertainty management boosts and motivational
boosts.

 Di Porto & Rangone (empowerment): simplification 
of information, framing of information and priming, 
targeted education, simplification of choices and 
overcoming emotional responses. 
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Source: Di Porto & Rangone, 2015 

Types of 
behavioural
interventions: 
boosts (II)



Types of behavioural
interventions: boosts (III)

 Self-boosts (« self-
nudges » - Reijula & 
Hertwig / sophisticated
choice – Bovens, notes-to-
self): self-paternalistic and 
empowering interventions 
that enable people to 
become choice architects.
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Source: Grüne-Yanoff, Hertwig, Nudges Versus Boos, p. 164 
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Types of 
behavioural
interventions: 
nudges and 
boosts (I)



Source: Vugts et al, 2018 
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Types of behavioural interventions: nudges and boosts (II)



Source: 
Jansen and 
Jespersen, 
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Types of behavioural
interventions: nudges
and boosts (III)

Differences with nudges: target
of intervention (system 1 vs 
system 2 - Kahnemann) and 
causal pathways taken to 
prompt behavioural change 
(bias preserving vs de-biasing).  



A taxonomy of « green 
nudges »
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Source: Lehner, Mont & Heiskanner, 2013
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A taxonomy of 
« green nudges » (II)

1. Appeal to people’s self-
image or self-identity
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A taxonomy of « green 
nudges » (III)

2. Appeal to social conformism
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A taxonomy of 
« green nudges » (IV)

3. Modification of defaults
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Ethical and practical problems
of nudging and boosting, in 
particular on autonomy
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Ethical and 
practical
problems of 
nudging and 
boosting, in 
particular on 
autonomy (I) 

 Nudge scepticism: Ethical reasons (autonomy, reversibility, 
impact on self-regulation and fairness) and practical problems
(sustainability, preference identification)

 Autonomy:

1. Lack of transparency: « work better in the dark », despite
recent empirical studies

2. Manipulation critique: lack of transparency generates bypass 
of reflective or deliberative processes, but doctrinal 
spectrum:

 J. Stuart Mill (« On Liberty »): individuals have authority to 
demand that they are allowed to make choices for themselves.

 Hausman & Welch, Bovens: no self-knowledge and self-
transparency in « nudges ».

 Buss: an individually acts autonomously if acts according to 
one’s character or minimal human flourishing.

 Baldwin: three degree nudges
28



Ethical and practical problems of nudging and boosting, in 
particular on autonomy (II) 
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Source: Baldwin, 2014 



Interim
conclusions

1. Behavioural-informed regulation and green nudges in 
particular should complement, rather than replace, traditional
policy and legal instruments.

2. Behaviour environmental law should be based upon
transparency: nudges should only be deemed ethically
legitimate as long as it is possible for the object of the nudge
to « unmask the manipulation » (token transparency criterion
from Bovens).

3. Boosts should be deployed for « good people » (those
whose morality would make them be consciously and willingly
non-compliant agents).

4. The use of boosts should, whenever possible, precede the 
use of nudges.

5. Further research is needed on the use of « nudge »-like 
instruments for environmental sustainability. 
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